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RAISING HELLER: CONSTITUTIONAL SCRUTINY IN A NEW AGE 
OF SECOND AMENDMENT RIGHTS 

SAM ZUIDEMA* 

The Second Amendment has only recently grabbed the Supreme 
Court’s full attention. In District of Columbia v. Heller, the Supreme Court 
recognized for the first time that the Second Amendment guarantees an in-
dividual’s right to keep firearms for self-defense. Two years later, in 
McDonald v. City of Chicago, this right was incorporated against the 
states as one of the fundamental liberties protected by the Fourteenth 
Amendment. The Court in Heller, however, did not unveil the applicable 
tier of scrutiny, and, thus, confusion remains among lower courts as to 
what standard of review is appropriate in Second Amendment cases. Since 
Heller and McDonald, no consensus on this issue has been reached. Most 
circuits have applied intermediate scrutiny, while strict scrutiny has been 
tried. Some have applied something else entirely. In struggling with this 
issue, courts have also restricted the Heller holding beyond what the opin-
ion could reasonably warrant. Heller did not explicitly demand the appli-
cation of a certain tier of scrutiny, but courts have seized upon other lan-
guage from the opinion to justify severely restricting the “core” of the 
Second Amendment right itself. This has made it easier to uphold gun reg-
ulations regardless of the tier of scrutiny applied. This Note analyzes the 
split since Heller and ultimately suggests that a tier of scrutiny analysis is 
not necessary at all. Instead, this Note recommends an approach that ap-
propriately flows from the Heller opinion itself—an analysis that relies on 
text, history, and tradition. 
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I. INTRODUCTION 

The Second Amendment, like the rest of the Bill of Rights, was ratified by 
two-thirds of the states in December 1791—well over 200 years ago.1 But for 
much of our history, Second Amendment jurisprudence was lacking.2 In the two 
centuries since ratification, only a small handful of cases even touching the Sec-
ond Amendment found their way to the Supreme Court, yet in these the Court 
failed to seriously examine the amendment and what right, or rights, it protects.3 
It was 217 years after ratification before the highest court gave the Second 
Amendment its full attention in District of Columbia v. Heller,4 a five-to-four 
decision issued on June 26, 2008, the last day of the Court’s 2007–2008 term.5 
Justice Scalia’s majority opinion recognized for the first time that the amend-
ment guarantees an individual right to keep firearms for self-defense.6 Just two 
years later in McDonald v. City of Chicago, this right was incorporated against 
the states as one of the fundamental liberties protected by the Fourteenth Amend-
ment.7 Finally, Second Amendment case law was thickening.8 

Despite the answers that were provided by the Court in Heller, confusion 
still abounds among lower courts over what answers were not. One of these un-
answered questions is what is the proper standard of review in cases brought 
under the Second Amendment? It seems the Court simply did not unveil the 

                                                                                                                                      
 1. Bill of Rights, NATIONAL ARCHIVES (Sept. 16, 2016), https://www.archives.gov/legislative/fea-
tures/bor. 
 2. See District of Columbia v. Heller, 554 U.S. 570, 625–26 (2008) (“It should be unsurprising that such 
a significant matter has been for so long judicially unresolved. . . . For most of our history the question did not 
present itself.”). The Second Amendment is not necessarily an outlier in this regard. Justice Scalia noted in 
Heller that the Court did not invalidate a law on Free Speech grounds until almost 150 years after ratification, 
or a law on Establishment Clause grounds until after World War II. Id. While reading this Note, it is worth 
remembering that the Second Amendment remains in its jurisprudential infancy. 
 3. See, e.g., United States v. Miller, 307 U.S. 174 (1939); Presser v. Illinois, 116 U.S. 252 (1886); United 
States v. Cruikshank, 92 U.S. 542 (1876). These cases are briefly discussed infra, Section II.A. 
 4. 554 U.S. 570. Though Miller, 307 U.S. 174, is often considered the precedent-setting pre-Heller Sec-
ond Amendment case, it is clear that the Miller Court did not perform an in-depth analysis of the amendment. 
See infra Section II.A. 
 5. See Saul Cornell & Nathan Kozuskanich, Introduction to THE SECOND AMENDMENT ON TRIAL: 
CRITICAL ESSAYS ON DISTRICT OF COLUMBIA V. HELLER 1, 1 (Saul Cornell & Nathan Kozuskanich eds., 2013); 
BRIAN DOHERTY, GUN CONTROL ON TRIAL xii (2008). 
 6. Heller, 554 U.S. at 628; see also McDonald v. Chicago, 561 U.S. 742, 749–50 (2010) (summarizing 
the ruling of Heller as, “the Second Amendment protects the right to keep and bear arms for the purpose of self-
defense . . . .”). 
 7. McDonald, 561 U.S. at 791 (“We therefore hold that the Due Process Clause of the Fourteenth 
Amendment incorporates the Second Amendment right recognized in Heller.”). 
 8. A number of post-Heller circuit court cases are discussed infra, Part III. See also Cornell & Kozus-
kanich, supra note 5, at 16 (published in 2013 and noting “the growth of litigation in this area (six hundred cases 
already and more to come) . . . .”). 
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applicable tier of scrutiny upon which lower courts rely. Considering the subse-
quent and emerging case law, this issue has proven to be the devil in Heller.9 
Should the court apply intermediate scrutiny, strict scrutiny, or something else 
entirely?10 Looking at the post-Heller case law (or, more accurately, the post-
McDonald case law), it is apparent that no consensus has been reached.11 Most 
circuits have applied intermediate scrutiny,12 some have tried strict scrutiny,13 
and some have simply applied something else entirely.14 

In struggling with this issue, courts have also restricted the Heller holding 
beyond what the opinion could reasonably warrant.15 Heller did not explicitly 
demand the application of a certain tier of scrutiny,16 but courts have seized upon 
other language from the opinion to justify severely restricting the “core” of the 
right, and thus the right itself.17 This has made it easier to uphold gun regulations 
regardless of the tier of scrutiny adopted. 

The purpose of this Note is to analyze this developing split among courts18 
and to determine what standard is harmonious with, or demanded by, Heller. 
Part II examines the relevant parts of the Heller opinion and (very briefly) re-
views the “tiers of scrutiny” analysis. Part III analyzes post-Heller case law by 
dividing the subject into two inquiries: the “core right” versus the “periphery,” 
and “categorical bans” versus “other regulations.” It then examines the broader 
question of whether choosing a doctrinal standard of review is even necessary 
in the Second Amendment setting. Part IV then recommends the only approach 
that appropriately flows from the text of Heller: an analysis that, like the Heller 
opinion itself, relies on text, history, and tradition. Finally, a short conclusion is 
offered in Part V. 

II. BACKGROUND 

In 2008, the Supreme Court in District of Columbia v. Heller19 for the first 
time thoroughly analyzed the text and history of the Second Amendment, and so 
an overview of the case facilitates a general overview of the current judicial un-
derstanding of the Amendment itself. The Heller opinion is sixty-three pages 
long and is followed by an eighty-three-page dissent, so the short summary con-
tained here will assuredly not do justice to the Court’s diligence. This Part will 
focus on the portions of the opinion most integral to understanding the circuit 

                                                                                                                                      
 9. Heller, 554 U.S. at 634. 
 10. Heller did rule out rational-basis review. Id. at 628 n.27. 
 11. See Cornell & Kozuskanich, supra note 5, at 22 n.22 (“There is considerable disagreement over which 
standard of review the courts should use when evaluating Second Amendment claims.”). 
 12. See, e.g., Fyock v. City of Sunnyvale, 779 F.3d 991, 999 (9th Cir. 2015); Heller v. District of Columbia 
(Heller II), 670 F.3d 1244, 1257 (D.C. Cir. 2011).  
 13. See, e.g., Kolbe v. Hogan, 813 F.3d 160, 192 (4th Cir. 2016), rev’d en banc, Kolbe v. Hogan, 849 
F.3d 114 (4th Cir. 2017). 
 14. See Friedman v. City of Highland Park, 784 F.3d 406, 410 (7th Cir. 2015). 
 15. See discussion infra, Section IV.A. 
 16. See discussion infra, Section II.B. 
 17. See discussion infra, Section IV.A. 
 18. If the word “split” connotes a clean divergence of opinion, then perhaps it is not the right word here.  
 19. 554 U.S. 570 (2008). 
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split at issue, and will leave a fuller case description to the countless summaries 
and articles already published.20 

In Heller, the Court confronted a Washington, D.C. ordinance that had the 
effect of prohibiting people from possessing operable firearms in the home.21 
The ordinance, in short, prohibited keeping an unregistered firearm in the home 
and simultaneously proscribed the registration of handguns, thereby banning the 
possession of handguns entirely.22 Long guns (i.e., shotguns and rifles) were re-
quired to be kept inoperable.23 Respondent Dick Heller,24 a D.C. special police 
officer, sought to enjoin the city on Second Amendment grounds from enforcing 
“the bar on the registration of handguns, the licensing requirement insofar as it 
prohibits the carrying of a firearm in the home without a license, and the trigger-
lock requirement insofar as it prohibits the use of functional firearms within the 
home.”25 The district court dismissed Heller’s complaint, but the appellate court 
reversed, holding “that the Second Amendment protects an individual right to 
possess firearms,” and that the city’s bans on handguns and operable firearms in 
the home, “even when necessary for self-defense, violated that right.”26 

In 2007, the Supreme Court agreed to hear the case, making Heller the first 
Second Amendment case before the Court in over seventy years.27 The basic 
question was whether the Second Amendment protects an individual right to 
possess firearms for self-defense, or whether that right only extends to service 
in a militia.28 This question of course arises from the text of the amendment 
itself: “A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed.”29 

Although this was the first time this question was squarely put before the 
Court, these opposing arguments were not new. The “collective-rights” interpre-
tation—which considers the “right to bear arms” to be predicated on militia ser-
vice—can be firmly traced to at least 1915, when Maine Supreme Court Justice 
Lucilius A. Emery summarized the “modern understanding” of the Second 

                                                                                                                                      
 20. For some of the immediate responses to Heller, see Comments: District of Columbia v. Heller: The 
Individual Right to Bear Arms, 122 HARV. L. REV. 139 (2008). 
 21. Heller, 554 U.S. at 576. 
 22. See D.C. Code §§ 7-2501.01(12), 7-2502.01(a) (2001). 
 23. See id. §§ 7-2501.01(12), 7-2502.01(a), 7-2502.02(a)(4). The ordinance required long guns to be “un-
loaded and dissembled or bound by a trigger lock or similar device,” unless located in a place of business or 
being used for lawful recreational activities. Id. § 7-2507.02. 
 24. The original six plaintiffs in the case were a diverse bunch: “two black women, and one gay white 
male, two straight white males, and one straight white female; otherwise known as a federal bureaucrat, a liber-
tarian think tanker, a lawyer, a community activist and information technology professional, a private security 
guard, and a real estate investor.” DOHERTY, supra note 5, at xxii. 
 25. Heller, 554 U.S. at 575–76 (internal quotations omitted). 
 26. Id. at 576 (discussing Parker v. District of Columbia, 478 F.3d 370, 401 (2007) rev’d, 554 U.S. 570 
(2008)). 
 27. Cornell & Kozuskanich, supra note 5, at 1. 
 28. Heller, 554 U.S. at 577. Cornell and Kozuskanich aptly phrase the question as such: “Did the Founders 
seek to protect the right of citizens to bear arms in a well-regulated militia controlled by the states, or did they 
seek to codify the common law right of self-defense, a foundational principle of Anglo-American law?” Cornell 
& Kozuskanich, supra note 5, at 9. Scalia’s opinion seems to bear out this understanding of the basic question 
at issue. 
 29. U.S. CONST. amend. II. 
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Amendment as protecting a collective right.30 Conversely, the “individual-
rights” approach—which claimed the mantle as being true to the Framers’ in-
tent—gained steam among academics in the late 1980s and ‘90s31 as a surge of 
originalist debate flooded law reviews and shifted popular academic thinking the 
other way.32 It is the individual-rights interpretation that has become in recent 
decades “the more typical view in legal academia . . . .”33 It was essentially these 
two competing interpretations that the parties argued before the Court.34 

Heller was argued in March 2008.35 By June 23, Dick Heller could be con-
fident the Supreme Court would decide for him; the opinion for every other 
March case had been released by then, and the only justice that had not yet writ-
ten an opinion from a March case was Antonin Scalia, indicating that he was 
likely assigned the task of authoring the Court’s decision.36 In fact, he was, and 
the opinion was announced on June 26.37 

A. The Heller Opinion 

Expectedly, the language of the Amendment is where Justice Scalia’s anal-
ysis began.38 He first segregated the Amendment into two identifiable clauses: 
the prefatory clause (“[a] well regulated Militia, being necessary to the security 
of a free State. . . .”) and the operative clause (“the right of the people to keep 
and bear Arms, shall not be infringed.”).39 But one is likely to ask why would 

                                                                                                                                      
 30. Cornell & Kozuskanich, supra note 5, at 7 (citing Lucilius A. Emery, The Constitutional Right to Keep 
and Bear Arms, 28 HARV. L. REV. 473 (1915)). The 1905 Kansas Supreme Court case Salina v. Blaksley, 83 P. 
619 (1905), is “reputed to be the first court case to articulate the theory that the right in the Second Amendment 
applied only to militia membership . . . .” DOHERTY, supra note 5, at 10. “Modern gun rights ideology was born” 
during the Jacksonian era in response to the first modern-style gun regulations. Cornell & Kozuskanich, supra 
note 5, at 13. In the years preceding Heller, there were in fact three predominant views on the Second Amend-
ment that “existed along a spectrum running from an expansive individual right, to a limited militia-based indi-
vidual right, and finally to a collective right of the states.” Id. at 9. 
 31. And this includes not only conservative opponents of gun control but liberal academics as well. For 
example, professors Akhil Reed Amar, William Van Alstyne, and Sanford Levinson (the same Levinson who 
published The Embarrassing Second Amendment, 99 YALE L. J. 637 (1989)), all have supported the individual 
rights interpretation of the Second Amendment. DOHERTY, supra note 5, at 19. 
 32. Cornell & Kozuskanich, supra note 5, at 8.  
 33. DOHERTY, supra note 5, at xx–xxi. For example, Cass Sunstein—not the archetypal gun-rights con-
servative—has said, “I strongly believe that the Second Amendment creates an individual right to possess and 
use guns for purposes of both hunting and self-defense.” 155 CONG. REC. S17,825 (daily ed. July 15, 2009).  
 34. This is not to say, as Sunstein recognized after he left politics, that there is not still an impassioned 
debate ongoing. See Cass R. Sunstein, How the Gun Lobby Rewrote the Second Amendment, Bloomberg View 
(Oct. 7, 2015, 1:56 PM), https://www.bloomberg.com/view/articles/2015-10-07/how-the-gun-lobby-rewrote-
the-second-amendment. 
 35. DOHERTY, supra note 5, at 109. 
 36. Id. 
 37. Id. at 110. 
 38. District of Columbia v. Heller, 554 U.S. 570, 576–77 (2008). Justice Scalia would often object to the 
notion that the text of the amendment is where the inquiry begins—he would undoubtedly argue that that is 
where the analysis should begin and end. See PROCEEDINGS OF THE BAR AND OFFICERS OF THE SUPREME COURT 

OF THE UNITED STATES (Nov. 4, 2016), https://www.supremecourt.gov/pdf/ScaliaBarMeetingRemarks_v6.pdf 
(“‘What do you mean, we begin with the text?,’ he would say. ‘Why not being and end with the text?’”) (em-
phasis original). Of course, Scalia’s opinion does not merely stop at the end of the ink; rather, he delves into pre- 
and post-ratification sources in an effort to understand the common understanding of the language as it was 
understood before, during, and after the amendment was written. 
 39. U.S. CONST. amend. II. 
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the Framers couch a supposed right to self-defense in language obviously stress-
ing the importance of a well-regulated militia, if the right was not somehow re-
lated to militia service? 

The answer is that the right to individual self-defense is historically related 
to the militia; the right is simply not predicated on service in one.40 Scalia argued 
that the purpose of the prefatory clause was not to limit the scope of the right 
identified in the operative clause41 but rather to announce a purpose for the cod-
ification of that right.42 The Framers were jealous of their right to bear arms—
as evidenced by the fact that it was codified among other basic protections in the 
Bill of Rights—because they were uncomfortably aware of English history and 
their very own recent struggle against the British.43 The primary reason for the 
codification of the right to keep and bear arms, as with many of the other rights 
safeguarded in the Bill of Rights, was its past abuse by tyrannical governments 
as a means to suppress political dissidents.44 

The militia had a central role to play in this history in both Britain and 
America. The Monarchy had historically suppressed its political opponents, not 
by simply outlawing the peoples’ militia outright but by prohibiting the means 
for any militia to be effective: the peoples’ acquisition and private possession of 
firearms.45 Stuart Kings Charles II and James II, for example, used select militias 
to disarm dissidents.46 Charles II, “under the auspices of the 1671 Game Act,” 
ordered the disarmament of Protestant areas (not merely Protestant militias).47 
Englishmen later secured assurance from William and Mary that Protestants—
the historical targets of the Stuart monarchs—would not be disarmed by codify-
ing in the English Bill of Rights “[t]hat the Subjects which are Protestants, may 
have Arms for their Defence suitable to the Conditions as allowed by Law.”48 
This protection may have been dependent on one’s religion, but it was not de-
pendent on service in a militia.49 It is also widely considered to be the predeces-
sor to the Second Amendment.50 

The Founders had their own experience similar to that of the Englishmen 
before them. In the decades leading up to the American Revolution, George III 
began disarming colonists, which only stoked the fires of revolution.51 Indeed, 
though the reason the Framers codified this preexisting right of Englishmen was 

                                                                                                                                      
 40. Heller, 554 U.S. at 577. 
 41. The operative clause could be rewritten, “Because a well-regulated Militia is necessary to the security 
of a free State . . . .” Id.  
 42. Id.  
 43. Id. at 598.  
 44. Id. 
 45. Id. at 592–93.  
 46. Id. at 592. 
 47. Id. at 593. 
 48. Id.  
 49. Id. 
 50. Id.  
 51. Id. at 594. One could argue that firearm seizure was the proximate cause of the war; the battles of 
Lexington and Concord occurred because the British were ordered to “seize and destroy . . . all Military 
stores . . .” and disarm the rebels. DAVID HACKETT FISCHER, PAUL REVERE’S RIDE 85 (1994). 
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the historical disarming of the people, “self-defense . . . was the central compo-
nent of the right itself.”52 If the right to keep arms only existed in connection 
with militia service, then the right’s codification would do little or nothing to 
safeguard the people’s militia, which is subject to plenary regulation by Con-
gress.53 The right would be subject to the federal government’s power, and thus 
Congress could simply do what tyrannical kings had always done: use a select 
militia to oppress the people, or perhaps enact a “Game Act” of their own under 
which they could order general disarmament, or even disband the militia alto-
gether.54 The right would be meaningless. Instead, not only is the individual-
rights interpretation consistent with the prefatory clause but entirely necessary 
to achieve the ends identified in it. 

Additionally, the right to keep and bear arms was widely understood at the 
time to safeguard an individual’s right to keep and bear arms for self-defense.55 
Nine states enacted their own Second Amendment analogues in the few decades 
after the Constitution’s ratification.56 Seven of them refer to the right to bear 
arms in defense of “themselves” or “himself,” indicating the common under-
standing of the right to be individualistic in nature, not merely a communal right 
to serve in a militia.57 

Post-ratification commentary confirms this understanding of the right se-
cured by the Second Amendment by elaborating on “[t]he right to self de-
fence . . . the first law of nature.”58 This understanding did not change through 
Bleeding Kansas, during which Senator Charles Sumner decried the disarming 
of the people of Kansas: “Never was [the rifle] more needed in just self-defense, 
than now in Kansas, and at least one article in our National Constitution must be 
blotted out, before the complete right to it can in any way be impeached.”59 Nor 
did it change through the Civil War, after which the right of freed blacks to keep 
firearms was regularly violated by southern states.60 At the time, Congress and 

                                                                                                                                      
 52. Heller, 554 U.S. at 599. 
 53. U.S. CONST. art. I, § 8, cl. 16 (Congress has the power “[t]o provide for organizing, arming, and dis-
ciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United 
States . . . .”); see DOHERTY, supra note 5, at 10 (“If D.C. and its amici in the Heller case were correct, and the 
right in the Second Amendment was merely a right to participate in a well-regulated militia, and the militia could 
be organized and armed—or not—at the whim of the federal government, then the Bill of Rights enshrined a 
right that the government had the perfect right (and power) to abrogate at will. This, of course, makes the right 
meaningless . . . .”). 
 54. Heller, 554 U.S. at 600. 
 55. Id. at 628 (“[T]he inherent right of self-defense has been central to the Second Amendment right.”). 
 56. Id. at 602. 
 57. Id. at 602–03. 
 58. 1 WILLIAM BLACKSTONE, COMMENTARIES *145–46 n.42 (1803) (quoted in Heller, 554 U.S. at 606). 
 59. The Crime Against Kansas, Washington, D.C., May 19–20, 1856, in AMERICAN SPEECHES: POLITICAL 

ORATORY FROM THE REVOLUTION TO THE CIVIL WAR 553, 606–07 (Ted Widmer ed., 2006) (quoted in Heller, 
554 U.S. at 609). 
 60. Heller, 554 U.S. at 614. In fact, the first severely restrictive gun laws were enacted in post-war Dixie 
to prevent the freedmen from acquiring firearms. Adam Winkler, author of GUNFIGHT: THE BATTLE OVER THE 

RIGHT TO BEAR ARMS IN AMERICA (2011), writes: 
America’s most horrific racist organization, the Ku Klux Klan, began with gun control at the very top of 
its agenda . . . . After the war, Southern states adopted discriminatory laws like the Black Codes, which 
among other things barred the freedmen from having guns. Racist whites began to form posses that would 
go out at night to terrorize blacks—and take away those newly obtained firearms.  
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critics of these laws frequently invoked the Second Amendment right to keep 
arms in a context obviously unconnected with the freemen’s participation in a 
militia.61 Even congressional debate on the passage of the Fourteenth Amend-
ment invoked the Second Amendment. For example, one senator identified the 
“right to bear arms for the defense of himself and his family and his homestead” 
as one of the “indispensable” safeguards of liberty.62 Indeed, the Second Amend-
ment was not thought of as simply a protector of state militias by the man who 
introduced the Fourteenth Amendment: Senator Jacob Howard.63 Howard in-
stead thought the amendment would force states to respect “the personal rights 
guaranteed and secured by the first eight amendments to the Constitution; such 
as freedom of speech and of the press; . . . the right to keep and bear arms.”64 

After surveying centuries of Anglo-American history, the Court then 
turned to its precedents.65 In United States v. Cruikshank (1876),66 the Court 
devoted one paragraph of its opinion to the Second Amendment and held that it 
applies only to the federal government.67 Even in doing so, however, it affirmed 
the individual-rights interpretation; the case had nothing to do with a militia but 
rather a white mob that had deprived blacks of their right to keep and bear arms 
unconnected with militia service.68 The Court stated: 

Bearing arms for a lawful purpose . . . is not a right granted by the Consti-
tution. Neither is it in any manner dependent upon that instrument for its 
existence. The second amendment declares that it [referring to ‘bearing 
arms for a lawful purpose’] shall not be infringed; but this, as has been 
seen, means no more than that it shall not be infringed by Congress.69 

The word “militia” was not mentioned once. 
In Presser v. Illinois (1886),70 the Court held that “the right to keep and 

bear arms was not violated by a law that forbade bodies of men to associate 
together as military organizations, or to drill or parade with arms in cities and 
towns unless authorized by law.”71 This time the Court did mention the militia—
but only when making a Fourteenth Amendment inquiry, on which the premise 
of the case relied.72 It said nothing about the scope or meaning of the Second 

                                                                                                                                      
Adam Winkler, Adam Winkler, “Gun Fight” Author, On Gun Control’s Racism, DAILY BEAST (Oct. 9, 2011, 
10:40 PM), http://www.thedailybeast.com/articles/2011/10/09/adam-winkler-gun-fight-author-on-gun-control-
s-racism.html. 
 61. See CONG. GLOBE, 39th Cong., 1st Sess. 362, 371 (1866) (statement of Sen. Davis discussing the 
Freedmen’s Bureau Act of 1866, noting that the Founders “were for every man bearing his arms about him and 
keeping them in his house, his castle, for his own defense.”). 
 62. Heller, 554 U.S. at 616.  
 63. DOHERTY, supra note 5, at 13. 
 64. Heller,	554	U.S.	at	616.	
 65. Id. at 619. 
 66. 92 U.S. 542 (1876). 
 67. Id. at 553. 
 68. Heller, 554 U.S. at 619. 
 69. Cruikshank, 92 U.S. at 553 (emphasis added). 
 70. 116 U.S. 252 (1886). 
 71. Heller, 554 U.S. at 620 (internal quotations omitted). 
 72. The Court held that the right to conduct military drills and form private militias are not privileges or 
immunities of U.S. citizenship: 

The right voluntarily to associate together as a military company or organization, or to drill or parade with 
arms, without, and independent of, an act of Congress or law of the State authorizing the same, is not an 
attribute of national citizenship. Military organization and military drill and parade under arms are subjects 
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Amendment beyond the constitutionality of prohibiting private paramilitary or-
ganizations.73 

Finally, the last relevant Supreme Court case before Heller74 was United 
States v. Miller (1939),75 in which the Court upheld the indictment of two men 
who transported an unregistered, short-barreled shotgun in interstate commerce 
in violation of federal law.76 The Court rejected the defendants’ Second Amend-
ment defense.77 It based its decision on the fact that the type of weapon at issue 
was not protected under the Second Amendment because “[i]n the absence of 
any evidence tending to show that possession or use of a [short-barreled shot-
gun] at this time has some reasonable relationship to the preservation or effi-
ciency of a well regulated militia, we cannot say that the Second Amendment 
guarantees the right to keep and bear such an instrument.”78 Despite this appar-
ent support for a militia-based interpretation at first blush, the Court found that 
Miller actually supports the individual-rights view.79 The Miller Court did not 
inquire into the men’s participation (or lack thereof) in a militia but instead fo-
cused its analysis solely on the character of the firearm in question.80 This case, 
therefore, merely lends support to the claim that the Second Amendment only 
protects firearms that bear some reasonable relationship to a militia, not that the 
right itself is dependent on service in one.81 

So, what sorts of weapons did Miller proclaim to be protected? Miller de-
clared, “ordinarily when called for [militia] service [able-bodied] men were ex-
pected to appear bearing arms supplied by themselves and of the kind in com-
mon use at the time.”82 Indeed, this is the only truly relevant part the Heller 
Court drew from Miller: The Second Amendment does not protect “dangerous 

                                                                                                                                      
especially under the control of the government of every country. . . . Under our political system they are 
subject to the regulation and control of the State and Federal governments . . . . The Constitution and laws 
of the United States will be searched in vain for any support to the view that these rights are privileges and 
immunities of citizens of the United States independent of some specific legislation on the subject. 

Presser, 116 U.S. at 267. 
 73. Heller, 554 U.S. at 620–21. 
 74. The well-known case Printz v. United States, 521 U.S. 898 (1997) dealt with a national gun law, but 
the issues before the Court centered around principles of federalism rather than the Second Amendment. Inter-
estingly for our purposes, Justice Thomas wrote a concurrence indicating that the gun-control scheme at issue 
could potentially violate the Second Amendment if the amendment were “read to confer a personal right to ‘keep 
and bear arms . . . .’” Id. at 938 (Thomas, J., concurring). He went on to say: “Perhaps, at some future date, this 
Court will have the opportunity to determine whether Justice Story was correct when he wrote that the right to 
bear arms ‘has justly been considered, as the palladium of the liberties of a republic.’” Id. at 939 (Thomas, J., 
concurring) (internal citations omitted). 
 75. 307 U.S. 174 (1939). 
 76. Id. at 175. 
 77. Id. at 178. 
 78. Id. Perhaps short-barreled shotguns were not used in militias, but they were used in warfare indeed. 
See Benedict Crowell; Assistant Secretary of War, AMERICA’S MUNITIONS, 1917-1918 185–86 (Government 
Printing Office, Washington D.C.) (1919) (“The Ordnance Department procured some 30,000 to 40,000 shot-
guns of the short-barrel or sawed-off type, ordering these from the regular commercial manufacturers. The shell 
provided for these guns each contained a charge of nine heavy buckshot, a combination likely to have murderous 
effect in close fighting.”). Considering the record before the Court, it is unsurprising that this was not brought 
to its attention. See infra notes 90–91 and accompanying text. 
 79. District of Columbia v. Heller, 554 U.S. 570, 622 (2008). 
 80. Id; see also DOHERTY, supra note 5, at 109 (“The Miller precedent was about the type of weapon, not 
the people to whom the right accrued.”). 
 81. Heller, 554 U.S. at 622–23.  
 82. United States v. Miller, 307 U.S. 174, 179 (1939). 
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and unusual” weapons, or weapons not typically possessed by law-abiding citi-
zens for lawful purposes.83 Rather, it protects commonly owned firearms used 
for lawful purposes.84 

This includes modern firearms, not just flintlock muskets. The Court read-
ily dismissed as “bordering on the frivolous” the argument that only eighteenth-
century firearms are protected85: 

We do not interpret constitutional rights that way. Just as the First Amend-
ment protects modern forms of communications, and the Fourth Amend-
ment applies to modern forms of search, the Second Amendment extends, 
prima facie, to all instruments that constitute bearable arms, even those 
that were not in existence at the time of the founding.86 

Some have described Heller as overturning Miller’s “settled precedent that 
linked the meaning of the ‘right of the people to keep and bear arms’ with the 
preservation of a ‘well regulated militia.’”87 Though it is true that the Miller 
Court considered the nature of the firearm in relation to a well-regulated militia, 
Justice Scalia would object to the notion that Heller resulted in the overturning 
of seventy years of “settled precedent.”88 Indeed, he refuted that idea in Heller 
itself, rebutting Justice Stevens’s charge that “hundreds of judges have relied on 
the view of the Amendment we endorsed [in Miller],” and that “respect for the 
rule of law itself . . . would prevent most jurists from endorsing such a dramatic 
upheaval of the law.”89 Rather, Miller remains good law insofar as the Court 
ruled that the Second Amendment does not protect all firearms—a claim not 
challenged by Dick Heller.90 

Significantly, Miller (like the other pre-Heller cases) did not even purport 
to inquire into the history or scope of Second Amendment. In fact, the defend-
ants filed no briefs and did not appear at oral arguments; the government’s brief 
“provided scant discussion of the history of the Second Amendment”; and the 
opinion’s meager eight pages discuss “not a word” of the Amendment’s his-
tory.91 

Sixty-three pages later, the conclusion of the Heller Court was this: The 
Second Amendment protects an individual right to keep and bear arms for self-
defense unconnected to that individual’s service in a militia,92 and it “elevates 

                                                                                                                                      
 83. Heller, 554 U.S. at 627. 
 84. Id. at 627–29. 
 85. Id. at 582. 
 86. Id. (internal citations omitted). 
 87. See Cornell & Kozuskanich, supra note 5, at 1.  
 88. Id. 
 89. Heller, 554 U.S. at 638–39 (Stevens, J., dissenting). Perhaps hundreds of courts have relied on Miller, 
but these courts “consistently misinterpreted” its main holding. DOHERTY, supra note 5, at xix. 
 90. Heller, 554 U.S. at 626 (explaining that the Second Amendment never guaranteed “a right to keep and 
carry any weapon whatsoever in any manner whatsoever and for whatever purpose.”). Justice Scalia has also 
indicated outside of this opinion—during a Fox News interview, for example—that the plain language of the 
amendment itself clearly indicates that the Second Amendment only applies to arms that can be borne, and 
therefore does not cover, inter alia, cannons. PoliticallyBlazed, Gun Control – Supreme Court Justice Scalia, 
YOUTUBE (Jan. 6, 2013), https://www.youtube.com/watch?v=BOmM6qBnbrI. 
 91. Heller, 554 U.S. at 623–24; see also DOHERTY, supra note 5, at 16. Miller is an unusual case to con-
sider the precedential Second Amendment case; in addition to the fact that only one side was argued, the case 
was essentially a “set-up” from the beginning. See DOHERTY, supra note 5 at 15–17. 
 92. Heller, 554 U.S. at 636. 
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above all other interests the right of law-abiding, responsible citizens to use arms 
in defense of hearth and home.”93 Because the D.C. ordinance made it legally 
impossible for a law-abiding citizen to keep an operable firearm for self-defense, 
the Court deemed it unconstitutional.94 Moreover, the right to keep and bear 
arms was even more egregiously violated here because the type of firearm in 
question, the handgun, is “the quintessential self-defense weapon,”95 and the 
prohibition extended to the home, “where the need for defense of self, family 
and property is most acute.”96 

B. Standard of Review 

One important thing omitted from the opinion was what level of scrutiny 
courts should apply in Second Amendment cases.97 Scalia did not forget by ac-
cident; rather, he wrote: 

The handgun ban amounts to a prohibition of an entire class of arms that 
is overwhelmingly chosen by American society for that lawful purpose. 
The prohibition extends, moreover, to the home, where the need for de-
fense of self, family, and property is most acute. Under any of the stand-
ards of scrutiny that we have applied to enumerated constitutional rights, 
banning from the home the most preferred firearm in the nation to keep 
and use for protection of one’s home and family would fail constitutional 
muster.98 

The dissent sharply criticized the Court for failing to provide guidance for 
the lower courts.99 There is merit to this criticism. Scalia’s and Breyer’s opinions 
both concede the law would survive rational-basis scrutiny.100 Scalia opined, 
however, that “rational-basis scrutiny is a mode of analysis we have used when 
evaluating laws under constitutional commands that are themselves prohibitions 
on irrational laws,” and that “[o]bviously, the same test could not be used to 
evaluate the extent to which a legislature may regulate a specific, enumerated 
right, be it the freedom of speech, the guarantee against double jeopardy, the 
right to counsel, or the right to keep and bear arms.”101 For support, Scalia cited 
to Carolene Products’s famous “footnote four,” which begins, “[t]here may be 
narrower scope for operation of the presumption of constitutionality when leg-
islation appears on its face to be within a specific prohibition of the Constitution, 
such as those of the first ten amendments . . . .”102 The Second Amendment, be-
ing a very clear “specific prohibition of the Constitution,” a “presumption of 
constitutionality” via rational-basis review would not be appropriate.103 

                                                                                                                                      
 93. Id. at 635.  
 94. Id. at 628–29. 
 95. Id. at 629. 
 96. Id. at 628. 
 97. Id. at 628 n.27. 
 98. Id. at 628–29 (internal quotations omitted). 
 99. Id. at 687–89, 718 (Breyer, J., dissenting). 
 100. Compare id. at 679 n.27, with id. at 714 (Breyer, J., dissenting). 
 101. Id. at 628 n.27. 
 102. United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938) (emphasis added). 
 103. Id. As discussed infra, the intermediate scrutiny applied by most post-Heller courts amounts to a very 
deferential standard akin to a presumption of constitutionality. 
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The standards of review fashioned by the Supreme Court in the decades 
since Carolene Products have received extensive discussion and analysis. For 
present purposes, it suffices to summarize the general principle: Courts will of-
ten choose among rational-basis review, intermediate scrutiny, and strict scru-
tiny when one claims that some right has been violated.104 Rational-basis review 
requires that the law be rationally related to a legitimate government interest;105 
intermediate scrutiny requires that the law be narrowly tailored to achieve an 
important government interest;106 and strict scrutiny requires that the law be the 
least restrictive means to achieve a compelling government interest.107 Put 
simply, “[t]he terms refer to the degree to which the courts require government 
justification for a challenged law or action.”108 A large and not-so-intuitive body 
of constitutional law has sprouted around these tiers of scrutiny and when they, 
or something else, apply.109 Though not rooted in the text of the Constitution, it 
has become the case that courts often, but not always, think themselves com-
pelled to adopt or formulate a standard of review.110 After the Heller decision, 
this would become an issue for courts to wrestle with throughout the country.111 

III. ANALYSIS 

In fact, the very same day Heller was decided, Chicago was slapped with 
a lawsuit over its own handgun ban.112 The next day, the National Rifle Associ-
ation challenged handgun bans in the Chicago area and San Francisco.113 The 
“avalanche” of lawsuits had begun.114 It was only a matter of time before one of 
these cases would make it up to the Supreme Court, which would be expected 
to determine if the Second Amendment is a right incorporated against the states 
through the Fourteenth Amendment. It only took two years after Heller for this 
to happen in McDonald v. City of Chicago.115 

Since the incorporation of the Second Amendment, the majority of circuits 
have by now had an opportunity to determine what level of scrutiny to apply.116 
Most of these courts approach gun-regulation challenges via a two-step inquiry, 
in which the court asks “whether the challenged law burdens conduct protected 

                                                                                                                                      
 104. See Eugene Temchenko, Equal Protection, LEGAL INFO. INST., CORNELL L. SCH. (last updated June 
2016), https://www.law.cornell.edu/wex/equal_protection. 
 105. See Williamson v. Lee Optical Co., 348 U.S. 483, 486 (1955). 
 106. See Craig v. Boren, 429 U.S. 190, 222 (1976). 
 107. See Carolene Products, 304 U.S. at 152 n.4. 
 108. Kurt T. Lash, Building the Tiers of Judicial Review, LIBRARY OF LAW AND LIBERTY (June 24, 2015), 
http://www.libertylawsite.org/2015/06/24/building-the-tiers-of-judicial-review/. 
 109. See Ashutosh Bhagwat, Purpose Scrutiny in Constitutional Analysis, 85 CALIF. 297, 306 (1997). 
 110. See id. at 307. 
 111. The Heller Decision and What It Means, LAW CENTER TO PREVENT GUN VIOLENCE, GIFFORDS LAW 

CENTER, http://smartgunlaws.org/gun-laws/the-second-amendment/the-supreme-court-the-second-amendment/ 
dc-v-heller/ (last visited Jan. 15, 2018). 
 112. J. Harvie Wilkinson III, Of Guns, Abortions, and the Unraveling Rule of Law, in Cornell & Kozus-
kanich, supra note 5, at 208. 
 113. Id. 
 114. Id. 
 115. 561 U.S. 742 (2010). 
 116. In Tyler v. Hillsdale County Sheriff's Dep’t, 775 F.3d 308, 324–26 (6th Cir. 2014), rev’d en banc, 837 
F.3d 678 (6th Cir. 2016), the Sixth Circuit helpfully provided an organized, though now slightly outdated, over-
view of how other circuits have answered the scrutiny question. 
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by the Second Amendment; and if so, the court must then apply the appropriate 
level of scrutiny.”117 Reviewing the levels of scrutiny these courts have deemed 
“appropriate,” a few things might become apparent: first, it is evident that there 
is no consensus.118 Courts have applied strict scrutiny, variations of intermediate 
scrutiny, and other forms of heightened scrutiny to address the particular occa-
sion.119 Second, it appears that some form of deferential intermediate scrutiny 
seems to predominate.120 (Comparing these decisions is especially difficult be-
cause there have been different types of regulations at issue,121 courts have made 
different conclusions about similar regulations,122 and some courts have consid-
ered and/or applied multiple levels of scrutiny depending on the circum-
stances.123) And third, courts have seized upon dicta in Heller to confine the 
right to keep and bear arms to as narrow a right as possible, thus making it easier 
to find the right insufficiently burdened.124 

In the end, post-Heller Second Amendment jurisprudence is inconsistent 
at best. What follows is an attempt to summarize and analyze the most relevant 
points from some of those cases, and this Author thought it a suitable approach 
to divide the subject into common themes. First, courts frequently identify the 
“core right” as articulated in Heller and distinguish it from rights that fall within 
the Second Amendment’s “periphery,” often affording the “core” more protec-
tion. Second, the kinds of regulations at issue could be classified as either a “cat-
egorical ban” or a different type of gun regulation—though the treatment of 
these respective categories by the courts does not necessarily align with what 
one might expect. Throughout both of the inquiries that follow, one will see ef-
forts by the courts to constrict the right to self-defense in varying ways. 

A. The Core Right v. The Periphery 

In determining whether a law unduly infringes on Second Amendment 
rights, courts often begin by asking “(1) how close the challenged law comes to 
the core of the Second Amendment right, and (2) the severity of the law’s burden 

                                                                                                                                      
 117. Silvester v. Harris, 843 F.3d 816, 821 (9th Cir. 2016). 
 118. See Tyler, 775 F.3d at 326 (“The appropriate level of scrutiny that courts should apply in Second 
Amendment cases (assuming a scrutiny-based approach is appropriate at all) remains a difficult, highly contested 
question.”). 
 119. Id. at 324–26; see also Friedman v. City of Highland Park, 784 F.3d 406 (7th Cir. 2015) (applying its 
own standard). 
 120. Id. at 410. 
 121. Compare Heller II, 670 F.3d 1244, 1255 (D.C. Cir. 2011) (concerning mandatory firearm registration 
and an assault weapon ban), with Fyock v. City of Sunnyvale, 779 F.3d 991, 994 (2015) (concerning a ban on 
LCMs). 
 122. Compare Kolbe, 813 F.3d at 179 (finding an “assault weapon” and LCM ban to implicate the core of 
the Second Amendment), with Heller II, 670 F.3d at 1261 (unable to find that the impact of an “assault weapon” 
and LCM ban “meaningfully affect” the core). 
 123. See, e.g., United States v. Masciandaro, 638 F.3d 458, 470 (4th Cir. 2011). Explaining that:  

[W]e assume that any law that would burden the “fundamental,” core right of self-defense in the home by 
a law-abiding citizen would be subject to strict scrutiny. But, as we move outside the home, firearm rights 
have always been more limited, because public safety interests often outweigh individual interests in self-
defense. 

Id.  
 124. E.g., Peruta v. Cty. of San Diego, 824 F.3d 919, 942 (9th Cir. 2016), cert. denied, Peruta v. California, 
137 S. Ct. 1995 (2017). 
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on that right.”125 It follows that courts frequently divide Second Amendment 
guarantees into the “core right” on the one hand and whatever remains within 
the amendment’s protections but outside the core on the other hand (what this 
Author calls the “periphery”).126 This approach may seem uncontroversial or 
even unavoidable; the Heller opinion itself indeed characterizes a “core 
right,”127 and the Supreme Court has historically identified the “core” of other 
rights (for example, the Free Speech Clause has at its core political speech128). 
Heller identified the core of the Second Amendment as the right to keep firearms 
for the “lawful purpose[] of self-defense,” while the periphery consists of the 
right to keep and bear arms for lawful purposes other than self-defense, such as 
hunting or recreation.129 

Most courts have determined that the core is afforded more protection than 
rights falling within the amendment’s periphery.130 The core, though, has been 
routinely narrowed by post-Heller courts to apply only in the home.131 Though 
Heller unmistakably recognizes the importance of the home—particularly be-
cause in the case before the Court, Dick Heller was seeking only to be able to 
keep a gun in the home132—courts place too much weight on Justice Scalia’s 
dicta concerning “the home, where the need for defense of self, family, and prop-
erty is most acute.”133 Heller only mentions the “core right” twice134 and never 
states that the home is an essential component. Though the need to defend one’s 
self and family may be “most acute in the home,”—a claim certainly not obvi-
ous—the right to defend one’s self and family is not necessarily so confined.135 
Additionally, the Supreme Court in McDonald understood Heller to have held 
that “individual self-defense is ‘the central component’ of the Second Amend-
ment right,” notably omitting the home as an element.136 Unfortunately, how-
ever, McDonald ultimately does little to clarify this issue, and instead the opin-
ion may even reflect the Court’s uncertainty on this very point.137 

                                                                                                                                      
 125. Silvester v. Harris, 843 F.3d 816, 821 (9th Cir. 2016) (citing Jackson v. City & County of San Fran-
cisco, 746 F.3d 953, 960–61 (9th Cir. 2014)). 
 126. See, e.g., Peruta, 742 F.3d at 1168 n.15. 
 127. District of Columbia v. Heller, 554 U.S. 570, 630, 634 (2008). 
 128. See Boos v. Barry, 485 U.S. 312, 318 (1988).  
 129. See Heller, 554 U.S. at 599, 630.  
 130. See Peruta, 742 F.3d at 1168 n.15. 
 131. See id. at 1168 n.15. 
 132. Heller, 554 U.S. at 574. 
 133. Id. at 628. 
 134. Id. at 630, 634. 
 135. Id. at 628.  
 136. McDonald v. Chicago, 561 U.S. 742, 767 (2010) (italics original, quoting Heller, 554 U.S. at 599). 
 137. One simply cannot tell how important the home is to the right of self-defense when reading Justice 
Alito’s McDonald opinion, which begins, “Two years ago, in [Heller], we held that the Second Amendment 
protects the right to keep and bear arms for the purpose of self-defense . . . .” McDonald, 561 U.S. at 749–50. 
The last paragraph, however, begins with: “In Heller, we held that the Second Amendment protects the right to 
possess a handgun in the home for the purpose of self-defense.” Id. at 791 (emphasis added). And in the middle 
of the opinion, the Court identifies the “central holding in Heller,” as “that the Second Amendment protects a 
personal right to keep and bear arms for lawful purposes, most notably for self-defense within the home.” Id. at 
780 (emphasis added). It appears as though the Court itself is uncertain about what role the home plays in the 
right to keep and bear arms for self-defense, though its inconsistency in this regard may at least reflect the 
possibility that Justices Scalia and Alito did not place as much emphasis on the importance of the home as 
subsequent courts. See Cornell & Kozuskanich, supra note 5, at 20 (noting that “most courts have accepted that 
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The Seventh Circuit in Moore v. Madigan, for example, found that the need 
to defend oneself may also be acute outside the home, and bluntly stated, “[c]on-
frontations are not limited to the home.”138 Indeed, though rarely spelled out in 
so many words, the entire premise of concealed carry—permitted in every state 
in some form or another139—is that one never knows when or where her life may 
be threatened, and one does not lose her most fundamental right to self-defense 
when she steps outside her home.140 In his dissent in Drake v. Filko,141 Judge 
Hardiman of the Third Circuit also forcefully argued that the right to self-de-
fense, and thus the Second Amendment, applies outside the home.142 In sum, 
though courts frequently invoke the Second Amendment’s core right, there is 
disagreement about where exactly it exists. 

Dicta concerning the importance of one’s home is not the only dicta from 
Heller that courts have elevated to be an essential part of the right to self-de-
fense. Courts have also placed much emphasis on Heller’s dicta identifying the 
handgun as “the quintessential self-defense weapon.”143 The effect is to improp-
erly consider the handgun to be the only type of firearm that falls within the core, 
thus automatically and drastically reducing the level of protection afforded to 
non-handgun firearms even if they are kept in the home for self-defense.144 In-
deed, one court has recently gone so far as to proclaim certain civilian rifles 
outside of Second Amendment protection altogether.145 

Regardless of the precise definition of the “core right,” courts have used 
this core-versus-periphery approach to subjectively divvy up the Second 
Amendment into different levels of review, depending on whether the firearm in 
question is a semiautomatic handgun, semiautomatic rifle, or semiautomatic 
shotgun, or whether one is in her living room or outside the confines of her 
home.146 

The Supreme Court’s ambiguity on this point, in both Heller and McDon-
ald, has resulted in a prominent and common flaw among federal court decisions 
in gun cases: Unless the regulation at issue affects handgun ownership in the 
home, it will almost certainly survive scrutiny. But when the Court identified the 
core of the Second Amendment, it was stating that if anything is protected by 

                                                                                                                                      
the core right protected by Heller extends only to the ownership and use of firearms in the home.”) (emphasis 
added). 
 138. Moore v. Madigan, 702 F.3d 933, 936 (7th Cir. 2012).  
 139. See Concealed Carry Permit Reciprocity Maps, USA CARRY, https://www.usacarry.com/con-
cealed_carry_permit_reciprocity_maps.html (last updated July 11, 2017). 
 140. One could quote philosophers galore on the right to self-defense, and rarely if ever did history’s great 
Western thinkers consider it to be limited to one’s own property. Though there are undoubtedly valid criticisms 
of concealed carry, a prolonged theoretical discourse on the ancient understandings of self-defense would, ob-
viously, strain the parameters of this Note. 
 141. 724 F.3d 426 (3d Cir. 2013). 
 142. Id. at 440–58. 
 143. District of Columbia v. Heller, 554 U.S. 570, 629 (2008). 
 144. See Fyock v. Sunnyvale, 779 F.3d 991, 999 (9th Cir. 2015) (noting that, though an LCM ban “may 
implicate the core of the Second Amendment,” intermediate scrutiny was nevertheless appropriate because the 
LCM ban “does not affect the ability of law-abiding citizens to possess the ‘quintessential self-defense 
weapon’—the handgun.”) (citing Heller, 554 U.S. at 629). 
 145. Kolbe v. Hogan, 849 F.3d 114, 121 (4th Cir. 2017).  
 146. Id. at 179. 
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the Amendment, it is the right to defend oneself in one’s own home with a com-
monly owned firearm and not merely the right to engage in organized militia 
service. It does not follow that other protected Second Amendment rights—or 
the right to defend oneself with a rifle or shotgun, or the right to defend oneself 
outside the home—are automatically subject to vastly diminished protection.147 
The Court merely applied language especially relevant to the facts in the case 
before it in which Dick Heller’s position was rooted in self-defense in his 
home.148 

Some circuits have determined that strict scrutiny is appropriate when the 
core right, whatever it is, is burdened. The Fourth Circuit, for example, ex-
plained that “[w]hile the application of strict scrutiny is important to protect the 
core right of the self-defense of a law-abiding citizen in his home . . . a lesser 
showing is necessary with respect to laws that burden the right to keep and bear 
arms outside of the home.”149 This court again considered the home as an essen-
tial element of the core;150 therefore, if the court determines that the regulation 
does not impact the core right of self-defense in the home, it will not apply strict 
scrutiny. 

Other circuits have had no qualms about applying intermediate scrutiny 
even when the core right is burdened. In Heller v. District of Columbia (“Heller 
II”)151 a follow-up appellate case to the Supreme Court Heller decision, the D.C. 
Circuit was faced with bans on both “assault weapons”152 and larger capacity 
magazines (“LCMs”) as well as a number of gun registration laws.153 The court 
found that the registration requirements “make it considerably more difficult for 
a person lawfully to acquire and keep a firearm, including a handgun, for the 
purpose of self-defense in the home—the core lawful purpose protected by the 
Second Amendment.”154 The court, nevertheless, concluded that intermediate 
scrutiny was appropriate because the laws did “not severely limit the possession 
of firearms.”155 Regarding the “assault rifle” and LCM bans, the court avoided 
applying strict scrutiny by bluntly stating that, “even assuming [these prohibi-
tions] do impinge upon the right protected by the Second Amendment, we think 

                                                                                                                                      
 147. Or no protection at all. See id. at 121. 
 148. Heller, 554 U.S. at 576.  
 149. United States v. Masciandaro, 638 F.3d 458, 471 (4th Cir. 2011). 
 150. Id. at 466. 
 151. 670 F.3d 1244 (D.D.C. 2011). 
 152. The phrase “assault weapon” is riddled with popular misconceptions, argumentum ad passiones, and 
confused historical origins. Compare the WWII German Sturmgewehr, translated to “assault rifle,” with the 
modern semiautomatic AR-15, which is an abbreviation of “ArmaLite,” the designer of the original AR-15. See, 
e.g., Kennedy Hickman, World War II: Sturmgewehr 44 (StG 44), THOUGHT CO., http://militaryhis-
tory.about.com/od/smallarms/p/stg44.htm (last visited Jan. 15, 2018); Thomas Gibbons-Neff, The history of the 
AR-15, THE WASHINGTON POST, (June 13, 2016), https://www.washingtonpost.com/news/checkpoint/wp/2016/ 
06/13/the-history-of-the-ar-15-the-weapon-that-had-a-hand-in-americas-worst-mass-shooting/?utm_term=.7c0 
24c647740. For these reasons, this Author will persist in his usage of quotation marks. If he were more willing 
to sacrifice popular phrasing for accuracy, he would use the term “modern sporting rifle” throughout. See Cornell 
& Kozuskanich, supra note 5, at 22 n.22 (“There also continues to be controversy over the definition of assault 
weapons.”); Erica Goode, Even Defining ‘Assault Rifles’ is Complicated, N.Y. TIMES  (Jan. 16, 2013), 
http://www.nytimes.com/2013/01/17/us/even-defining-assault-weapons-is-complicated.html. 
 153. Heller II, 670 F.3d at 1255. 
 154. Id. at 1255. 
 155. Id. at 1257 (emphasis added) (internal citation omitted). 
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intermediate scrutiny is the appropriate standard of review and the prohibitions 
survive that standard.”156 Eschewing a more rigorous analysis, it based this con-
clusion on the fact that it was rifles, not handguns (“the quintessential self-de-
fense weapon”157), at issue.158 

Likewise, in Fyock v. City of Sunnyvale,159 the Ninth Circuit determined 
that an LCM ban was subject to intermediate scrutiny.160 To determine this, the 
court considered  

(1) how closely the law comes to the core of the Second Amendment right; 
and (2) how severely, if at all, the law burdens that right. Intermediate 
scrutiny is appropriate if the regulation at issue does not implicate the core 
Second Amendment right or does not place a substantial burden on that 
right.161  

After acknowledging that the LCM ban “may implicate the core of the Second 
Amendment,” the court decided that intermediate scrutiny was the proper stand-
ard because the law did not impact the core as severely as the regulation in Heller 
did—i.e., it did not affect ownership of the “quintessential self-defense weapon” 
and did not “render any lawfully possessed firearms inoperable . . . .”162 Again, 
the court’s approach centered on the core right, improperly narrowed, and its 
own determination into how severely that right was affected. 

This trend applies also to laws not involving “assault weapon” bans. The 
Ninth Circuit, for example, applied strict scrutiny to a concealed-carry law that 
required a “good cause” showing to obtain a permit.163 The court found the law 
to “substantially” burden the core right but indicated that a lower form of scru-
tiny may apply even if the core right is infringed, albeit to a lesser degree.164 
Notably, this court considered the right to carry a firearm outside the home to 
fall within the core protections of the Second Amendment,165 but it was subse-
quently reversed en banc.166 

Finally, other courts have invented their own standards of review. The Sev-
enth Circuit, which has applied “a number of different approaches, depending 
on the panel,”167 fashioned this analysis: “[W]e [will] ask whether a regulation 
bans weapons that were common at the time of ratification or those that have 
some reasonable relationship to the preservation or efficiency of a well regulated 

                                                                                                                                      
 156. Id. at 1261. 
 157. District of Columbia v. Heller, 554 U.S. 570, 629 (2008). 
 158. Heller II, 670 F.3d at 1261–62. 
 159. 779 F.3d 991 (9th Cir. 2015). 
 160. Id. at 999. 
 161. Id. at 998–99. 
 162. Id. at 999. 
 163. Peruta v. Cty. of San Diego, 742 F.3d 1144, 1167 (9th Cir. 2014), rev’d en banc, 824 F.3d 919 (9th 
Cir. 2016), cert. denied, Peruta v. California, 137 S. Ct. 1995 (2017). 
 164. Id. at 1168 n.15 (“Intermediate scrutiny is not appropriate, however, for cases involving the destruc-
tion of a right at the core of the Second Amendment.”). The myriad levels of scrutiny discussed and applied in 
Ninth Circuit Second Amendment case law, though, is liable to make one’s head spin. See Tyler v. Hillsdale 
County Sheriff’s Dep’t., 775 F.3d 308, 325 (6th Cir. 2014) (summarizing relevant Ninth Circuit case law). 
 165. Peruta, 742 F.3d at 1166. 
 166. Peruta v. Cty. of San Diego, 824 F.3d 919 (9th Cir. 2016) (en banc). 
 167. Tyler, 775 F.3d at 325. 
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militia, . . . and whether law-abiding citizens retain adequate means of self-de-
fense.”168 This approach plainly thwarts the clear dictates of Heller, which un-
mistakably rejects both the argument that the Second Amendment protects only 
those firearms in existence at the time of ratification169 and also the idea that a 
categorical ban may be permissible if there remain other means for self-protec-
tion.170 The Supreme Court denied certiorari in this case, but Justice Thomas’s 
blistering dissent correctly argues that “[b]ecause noncompliance with our Sec-
ond Amendment precedents warrants this Court’s attention as much as any of 
our precedents, I would grant certiorari in this case.”171 

As indicated by Thomas’s dissent, this nonenforcement of the core right 
among lower courts has not gone unnoticed by some Justices on the high court. 
In Jackson v. San Francisco, Justices Scalia and Thomas (again) dissented in the 
Court’s denial of certiorari.172 They noted the Ninth Circuit’s conclusion that the 
regulation at issue, a gun-lock requirement, “burdens the core of the Second 
Amendment right,” yet because the restriction was not “severe,” the court upheld 
the district court’s denial of a preliminary injunction.173 “Nothing in our decision 
in Heller,” argued Thomas, “suggested that a law must rise to the level of the 
absolute prohibition at issue in that case to constitute a ‘substantial burden’ on 
the core of the Second Amendment right.”174 

A review of these cases demonstrates the inconsistency in which courts 
have interpreted and applied Heller. It is well known that Justice Scalia preferred 
predictability in the law;175 indeed, the Court has long articulated that “[l]iberty 
finds no refuge in a jurisprudence of doubt.”176 But, the Second Amendment 
jurisprudence that has arisen post-Heller is anything but predictable. Generally, 
courts have seized upon language used by the Supreme Court regarding the “core 
right” as a means to provide anything outside the core with far less constitutional 
protection, though this varies across and within different circuits. Indeed, courts 
have found ways to severely restrict even the core itself by requiring that it be 
handguns at issue, or by requiring that the regulation affects ownership in the 
home, or by arguing that the restriction upon the core was not, in any given case, 
severe enough. They have also had little trouble avoiding Heller by stating that 
the law “may” implicate the core when it in fact does and by stating that the 

                                                                                                                                      
 168. Friedman v. City of Highland Park, 784 F.3d 406, 410 (7th Cir. 2015). 
 169. District of Columbia v. Heller, 554 U.S. 570, 582 (2008) (noting that the argument that the Second 
Amendment only protects firearms in existence in the eighteenth century “border[s] on the frivolous”). 
 170. Id. at 629 (“It is no answer to say, as petitioners do, that it is permissible to ban the possession of 
handguns so long as the possession of other firearms (i.e., long guns) is allowed.”). 
 171. Friedman v. City of Highland Park, 136 S. Ct. 447, 447 (2015) (Thomas, J., dissenting). 
 172. Jackson v. San Francisco, 135 S. Ct. 2799 (2015) (Thomas, J., dissenting). 
 173. Id. at 2800 (Thomas, J., dissenting) (quoting Jackson v. San Francisco, 746 F.3d 953, 964 (9th Cir. 
2014)). 
 174. Jackson, 135 S. Ct. at 2801. 
 175. See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1179 (1989). He 
argued:  

[There is an] obvious advantage of establishing as soon as possible a clear, general principle of decision: 
predictability. Even in simpler times uncertainty has been regarded as incompatible with the Rule of Law. 
Rudimentary justice requires that those subject to the law must have the means of knowing what it pre-
scribes. 

Id.  
 176. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 844 (1992). 
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impact is not substantial when it is, in fact, considerable.177 The ultimate effect 
of this is to constrain the right identified by the Court as narrowly as possible, 
throwing stability to the wind and the security of the right to keep and bear arms 
into doubt. 

B. Categorical Bans v. Other Regulations 

Apart from the “core right” versus the “periphery” method of analysis, 
courts might also divide gun control measures into (1) categorical bans and (2) 
other regulations. At the very least, this division aids in the organization of our 
own analysis of what courts have actually done. Categorical bans naturally in-
volve the total disarmament of an entire class of people or a prohibition on an 
entire class of firearms. “Other regulations” may involve, for example, a strict 
gun registration regime or limitations on concealed carry. Depending on the cat-
egory of regulation at issue, courts have applied varying analyses. 

1. Categorical Bans 

One might reasonably read Heller to understand that categorical bans 
would be held to a stricter standard of review than other, and presumptively less 
severe, regulations. In Heller, the Court was faced with a “prohibition of an en-
tire class of ‘arms’ that is overwhelmingly chosen by American society for that 
lawful purpose” of self-defense.178 The Court focused much on the extreme pro-
hibitory nature of this complete ban—along with the fact that the banned firearm 
was popular and commonly owned—when it stated, for example: 

It is no answer to say, as petitioners do, that it is permissible to ban the 
possession of handguns so long as the possession of other firearms (i.e., 
long guns) is allowed. It is enough to note, as we have observed, that the 
American people have considered the handgun to be the quintessential 
self-defense weapon. There are many reasons that a citizen may prefer a 
handgun for home defense . . . . Whatever the reason, handguns are the 
most popular weapon chosen by Americans for self-defense in the home, 
and a complete prohibition of their use is invalid.179 

The Court in McDonald likewise dealt with, and struck down, a complete hand-
gun ban in the city of Chicago.180 

After Heller and McDonald, it would of course be problematic for any 
court to uphold a handgun ban resembling the ones at issue in those cases. But 
it has not ultimately proven to be the case that post-Heller courts are any more 
hostile to complete bans than other forms of firearm regulation. The First Circuit 
in United States v. Booker,181 for example, applied intermediate scrutiny to a 
“categorical ban on gun ownership by a class of individuals,” requiring “a sub-

                                                                                                                                      
 177. See Fyock v. Sunnyvale, 779 F.3d 991, 999 (9th Cir. 2015); Jackson, 746 F.3d at 964. 
 178. District of Columbia v. Heller, 554 U.S. 570, 628 (2008). 
 179. Id. at 629. 
 180. McDonald v. City of Chicago, 561 U.S. 742, 742 (2010).  
 181. 644 F.3d 12 (1st Cir. 2011). 
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stantial relationship between the restriction and an important governmental ob-
ject.”182 The appellants in this case were convicted under a federal law prohibit-
ing gun ownership by persons convicted of a “misdemeanor crime of domestic 
violence”183—thus, the “class of individuals” at issue was “domestic violence 
misdemeanants.”184 The court was simply and understandably unwilling to ex-
tend strict scrutiny—“strict in theory, and fatal in fact”185—to one of those “pre-
sumptively lawful” restrictions identified in Heller.186 

One of the most common types of categorical bans to come before the 
courts in recent years are prohibitions on the ownership of “assault weapons,”187 
and despite the differences between a ban of this sort and a ban on a class of 
persons such as that in Booker, courts have still regularly applied intermediate 
scrutiny. 

In Heller II, the D.C. Circuit addressed the District’s ban on “assault weap-
ons” and LCMs by applying intermediate scrutiny.188 The court first noted that 
it is “not aware of evidence that prohibitions on either semiautomatic rifles or 
large-capacity magazines are longstanding and thereby deserving of a presump-
tion of validity.”189 It then dismissed the argument that the kinds of semi-auto-
matic rifles at issue are not “in common use,” noting that “[a]pproximately 1.6 
million AR-15s alone have been manufactured since 1986,” and a full “14.4 per-
cent of all rifles, produced in the U.S. for the domestic market” are AR-15s.190 
The court similarly rejected the argument that LCMs are not in common use.191 
So far, the analysis closely resembles Heller, and one might think the court was 
heading toward a stricter standard of review. 

After the court summarily disregarded the “core versus periphery” analy-
sis, however, it moved directly to intermediate scrutiny.192 The court stated that 

                                                                                                                                      
 182. Id. at 25. 
 183. 18 U.S.C. § 922(g)(9) (2012). 
 184. 644 F.3d at 25. 
 185. Gerald Gunther, Forward: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer 
Equal Protection, 86 HARV. L. REV. 1, 8 (1972). 
 186. District of Columbia v. Heller, 554 U.S. 570, 626 (2008) (“[N]othing in our opinion should be taken 
to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill . . . .”). 
 187. It is vital that the reader understand that the “assault weapons” targeted by this type of legislation are 
not fully automatic rifles, or “machine guns,” but rather semiautomatic rifles; with each pull of the trigger, a 
single round is discharged. Fully automatic rifles have been effectively banned since 1934. See Modern Sporting 
Rifle Facts, NATIONAL SHOOTING SPORTS FOUNDATION, http://www.nssf.org/msr/facts.cfm (last visited Jan. 15, 
2018). This simple yet crucial distinction is often lost on those who endorse (and undoubtedly on many who 
oppose) certain forms of gun regulation. Just hours after the 2016 Orlando terrorist attack, for example, Con-
gressman Alan Grayson (D-FL) told CNN that “a lot of those people would still be alive” if the shooter could 
not have purchased a rifle that shot “700 rounds in a minute.” Of course, the shooter used a semiautomatic AR-
type rifle (sort of—the weapon was actually a Sig Sauer MCX, which uses a different gas system to operate and 
thus cannot fairly be classified as an AR-15). No semiautomatic rifle can shoot 700 rounds per minute. That 
figure derives from the “cyclic rate of fire” of a fully automatic M16, a rate achievable in theory but not in fact, 
especially when one considers the time it takes to reload, aim and combat the recoil. See Neelesh Moorthy, Alan 
Grayson wrongly claims weapon used by Mateen could fire 700 rounds a minute, POLITIFACT, (June 14, 2016, 
5:28 PM) http://www.politifact.com/florida/statements/2016/jun/14/alan-grayson/orlando-democrat-alan-gray-
son-700-rounds-minute/. 
 188. Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1261 (D.C. Cir. 2011). 
 189. Id. at 1260. 
 190. Id. at 1261. 
 191. Id. 
 192. Id. 
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intermediate scrutiny was appropriate because the laws at issue “do not prohibit 
the possession of the quintessential self-defense weapon, to wit, the handgun,” 
and permit a person to own an operable firearm for either self-defense or hunt-
ing.193 Additionally, even if the regulations infringed upon the core right, “we 
are reasonably certain the prohibitions do not impose a substantial burden on 
that right.”194 Therefore, the court concluded that even if an entire class of fire-
arms is prohibited, it is subject to no higher scrutiny than any other firearm reg-
ulation if it does not severely impact the “core right” and allows alternatives—
an argument explicitly rejected in Heller.195 

As these excerpts indicate, courts also stress Heller’s description of the 
handgun as “the quintessential self-defense weapon,” consequently finding other 
types of firearms subject to vastly less rigorous protection even if that other type 
of firearm is commonly owned and banned entirely.196 Following this logic, the 
Remington 870—one of the most popular shotguns of all time, for both hunting 
and self-defense—could be banned along with all other shotguns under interme-
diate scrutiny, so long as handguns remained available.197 Nevermind the fact 
that many individuals prefer shotguns to handguns for home defense because of 
their easy use and the wide spread of shot when fired, which makes it easier to 
hit the intended target.198 

The Seventh Circuit similarly upheld a ban on “assault weapons” in Fried-
man v. Highland Park.199 The court did not use standard intermediate scrutiny 
to achieve these ends but, instead, fashioned its own test, which Justice Thomas 
argued directly violates Heller in his dissent in the Supreme Court’s denial of 
certiorari.200 Thomas noted that the Seventh Circuit and several other circuits 
“have upheld categorical bans on firearms that millions of Americans commonly 
own for lawful purposes” despite the holding of Heller.201 

Not every court has applied intermediate scrutiny, or a homegrown varia-
tion thereof, to a complete ban. In Kolbe v. Hogan,202 again involving a ban on 
“assault weapons,” a Fourth Circuit panel vacated the denial of the gun owners’ 
Second Amendment claims and remanded the case to the district court to apply 
                                                                                                                                      
 193. Id. at 1261–62. 
 194. Id. at 1262. Again, note the court’s unsupported assumption that the burden must be substantial, which 
is certainly not demanded by Heller. See Jackson v. San Francisco, 135 S. Ct. 2799, 2801 (2015) (Thomas, J., 
dissenting). The court may have been absolutely certain that the right was considerably affected, but that still 
would not have been sufficient. 
 195. District of Columbia v. Heller, 554 U.S. 570, 629 (2011); see also Friedman v. Highland Park, 136 S. 
Ct. 447, 449 (2015) (Thomas, J., dissenting) (“The question under Heller is not whether citizens have adequate 
alternatives available for self-defense. Rather, Heller asks whether the law bans types of firearms commonly 
used for a lawful purpose—regardless of whether alternatives exist.”). 
 196. Heller, 554 U.S. at 629. 
 197. See, e.g., The Model 870, REMINGTON, https://www.remington.com/shotguns/pump-action/model-
870 (last visited Jan. 15, 2018). 
 198. The sound of a pump-action shotgun cycling a shell into the chamber may also play a part, judging 
from the likely effect it may have on a burglar. These claims are not irrelevant; Justice Scalia makes a point of 
listing some reasons why one may prefer a handgun for self-defense. Heller, 554 U.S. at 629. The same could 
easily be done for different types of firearms as well—as any gun enthusiast will tell you, many things simply 
come down to user preference. 
 199. 784 F.3d 406 (7th Cir. 2015); see supra Section III.A. 
 200. Friedman, 136 S. Ct. at 449 (Thomas, J., dissenting). 
 201. Id. at 447. 
 202. 813 F.3d 160 (4th Cir. 2016). 
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strict scrutiny.203 The court had found the prohibition to substantially implicate 
the core protection of the Second Amendment and, therefore, applied strict scru-
tiny review.204 Unfortunately for the plaintiffs, an en banc review instead de-
cided that “assault weapons” are “like” the M16 (a military service weapon) and 
are “most useful in military service” and are therefore not deserving of any Sec-
ond Amendment protection.205 

In Tyler v. Hillsdale County Sheriff’s Department,206 the Sixth Circuit 
heard a case dealing with a man who was deprived of his Second Amendment 
rights after being “involuntarily committed for less than one month after alleg-
edly undergoing an emotionally devastating divorce . . . .”207 (This case would 
therefore fall into the “categorical ban” category because the “mentally ill,” as a 
class, had been deprived of all gun rights by the statute at issue.) The court re-
manded the case to the district court to apply strict scrutiny.208 This decision, 
too, was vacated by an en banc decision, which remanded the case for the district 
court to apply intermediate scrutiny instead.209 

These decisions demonstrate that most circuit courts simply reject applying 
strict scrutiny even when one might most expect an application of the highest 
level of review—such as a complete prohibition on an entire class of firearms or 
an entire class of citizens from owning firearms. 

2. Other Regulations 

Other types of regulations that do not amount to a complete ban have typ-
ically been subjected to intermediate scrutiny. In Silvester v. Harris,210 for ex-
ample, the Ninth Circuit addressed a Second Amendment challenge to Califor-
nia’s ten-day waiting period for all gun purchases, particularly as applied to 
those second- or third-time gun purchasers who had already undergone back-
ground checks and waiting periods. The court applied intermediate scrutiny once 
it found that the core Second Amendment right was not severely burdened.211 It 
adopted an intermediate scrutiny test imported from its First Amendment juris-
prudence containing two requirements: “(1) the government’s stated objective 
must be significant, substantial, or important; and (2) there must be a ‘reasonable 
fit’ between the challenged regulation and the asserted objective.”212 These 
prongs were both found to be satisfied, and the law was upheld. 

                                                                                                                                      
 203. Id. at 168. 
 204. Id. This court considered the core protection of the Second Amendment to be “‘the right of law-abid-
ing, responsible citizens to use arms in defense of hearth and home.’” Id. at 179–80 (quoting Heller, 554 U.S. at 
634–35). 
 205. Kolbe v. Hogan, 849 F.3d 114, 137 (4th Cir. 2017). The court relied on Heller’s language that “weap-
ons that are most useful in military service” can fairly be considered “dangerous and unusual,” and therefore 
may fall outside the protection of the Second Amendment. Heller, 554 U.S. at 627. 
 206. 775 F.3d 308 (6th Cir. 2014). 
 207. Id. at 311. 
 208. Id.  
 209. Tyler v. Hillsdale Cty. Sheriff’s Dep’t, 837 F.3d 678, 681 (6th Cir. 2016). 
 210. 843 F.3d 816 (9th Cir. 2016). 
 211. Id. at 821. 
 212. Id. at 821–22. 
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To review, since Heller and McDonald, courts have failed to recognize and 
protect the right to keep and bear arms for self-defense. They have rarely found 
the core right—which they improperly and rather drastically narrow—to be in-
fringed no matter what kind of regulation or firearm was at issue and, therefore, 
have had little trouble recharacterizing the right as one far too infinitesimal to 
justify serious protection. The one exception is when the regulation imposes a 
categorical ban on handgun ownership in the home—a case in which the court 
could not possibly circumvent the Heller opinion. 

C. Is the “Tier of Scrutiny” Analysis Necessary? 

The fundamental problem with post-Heller Second Amendment decisions 
is that courts feel compelled to decide between a few “tiers of scrutiny”—tiers 
that appear nowhere in the Constitution and are merely bolstered by decades of 
court rulings.213 This choice is a false one that perpetuates itself,214 and though 
it may sometimes restrict the whims of the judges,215 in practice it often does the 
opposite as well, i.e., permits judges to act on their own personal policy prefer-
ences, all while ostensibly applying a blameless standard.216 

Kurt Lash persuasively argues that Justice Stone’s Carolene Products’s 
“footnote four,” which outlined when heightened review may be appropriate, 
was meant to protect enumerated rights and to mark the boundary between when 
the Court should “defer to the peoples’ representatives” and when the Court 
should intervene.217 He writes: 

The Lochner Court had been wrong to strike down laws based on an eco-
nomic right found nowhere in the text of the Constitution (it was not a 
“specific prohibition”) . . . . On the other hand, when it came to matters 
involving “specific prohibitions” (textually enumerated rights), the Court 
retained the constitutional authority and duty to closely scrutinize the gov-
ernment’s justification for abridging a right expressly embraced by the 
people themselves.218 

Thus, the entire purpose of the modern scrutiny analysis was to afford  
enumerated rights heightened protection. It is true—especially in light of the 
Lochner Court Era preceding Carolene Products—that the tiers of scrutiny 
could and should restrict the Court’s willingness to strike down legitimate acts 
of government and discover heretofore-unknown “rights.” But this has not 
                                                                                                                                      
 213. Or, of course, the court just makes up a standard of its own that directly conflicts with Heller. See 
Friedman v. Highland Park, 784 F.3d 406, 410 (7th Cir. 2015). 
 214. Indeed, one of the aforementioned courts determined: “A choice must be made.” Tyler, 775 F.3d at 
326 (citing Ezell v. City of Chicago, 651 F.3d 684, 706 (7th Cir. 2011)). Another said, “[o]ur task . . . is to select 
between strict scrutiny and intermediate scrutiny.” United States v. Chester, 628 F.3d 673, 682 (4th Cir. 2010). 
These quotes demonstrate the truth of the false dichotomy. 
 215. See Lash, supra note 108 (“The tiers do not exist to deny rights. They exist to mark those boundaries 
beyond which the court should defer to the people’s representatives. Removing the tiers does not expand indi-
vidual freedom, it expands judicial power. These are not the same thing.”). 
 216. See Aziz Huq, Tiers of Scrutiny in Enumerated Powers Jurisprudence, 80 U. CHI. L. REV. 575, 619 

(2013) (arguing that tiers of scrutiny as applied to enumerated powers “vest the federal bench with a measure of 
free-floating policy discretion that allows for the imposition of judges’ own personal preferences regardless of 
democratic or constitutional warrants.”). 
 217. See Lash, supra note 108. 
 218. Id. 
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proven to be the case. Since Carolene Products in 1938, love it or hate it, the 
Court has certainly not refrained from conjuring up unwritten rights.219 And, 
since 2008 (as argued throughout this Note), courts have failed to protect at least 
one plainly enumerated right: the right to keep and bear arms. The tiers of scru-
tiny, at least in modern Second Amendment jurisprudence, are not accomplish-
ing the goals they were intended to. 

Though applauding Justice Stone’s effort to protect enumerated rights, this 
Author harbors criticisms of the modern “tiers of scrutiny” analysis taken by the 
courts220 and is receptive to the arguments proffered by Justice Thomas and 
many other critics221 that “the label the Court affixes to its level of scrutiny in 
assessing whether the government can restrict a given right—be it ‘rational ba-
sis,’ intermediate, strict, or something else—is increasingly a meaningless for-
malism.”222 One prominent example of this is the Court’s decision in Grutter v. 
Bollinger,223 “in which the Court applied strict scrutiny in a manner that is in-
distinguishable from rational basis review.”224 Justice Rehnquist’s dissent lam-
basts the Court for its disingenuous application of scrutiny: “Although the Court 
recites the language of our strict scrutiny analysis, its application of that review 
is unprecedented in its deference.”225 

A review of the above cases also demonstrates not only “how easily the 
Court tinkers with levels of scrutiny to achieve its desired result”226 but also 
“reflect[s] the Court’s tendency to relax purportedly higher standards of review 
for less-preferred rights.”227 Notably, Justice Thomas also identified the problem 
of courts creating their own standards when he chastised the Seventh Circuit for 
developing a new test for evaluating Second Amendment claims that directly 
contradicted Heller.228 

Heller also clearly disapproves of courts adopting “balancing tests,” but 
what are the “tiers of scrutiny” if not devices used by judges to balance the gov-
ernment’s interests against the individual’s rights? The Court itself and its Jus-
tices have acknowledged this in the past, stating in Barenblatt (1959),229 for ex-
ample, that the “interest of the State must be compelling in order to overcome 
the individual constitutional rights at stake,” and that First Amendment rights 

                                                                                                                                      
 219. See, e.g., Obergefell v. Hodges, 135 S.Ct. 2584, 2604–05 (2015) (same-sex marriage); Roe v. Wade, 
410 U.S. 11 (1973) (abortion); Griswold v. Connecticut, 381 U.S. 479 (1965) (privacy/contraception). 
 220. Unfortunately, a completely thorough critique of the modern tier of scrutiny analysis would be outside 
the scope of this Note. 
 221. See, e.g., Maxwell L. Stearns, Obergefell, Fisher, and the Inversion of Tiers, 19 U. PENN. J. CONST. 
L. 1043 (2017) (arguing that there is actually five tiers now, in descending order: strict scrutiny, rational basis 
plus, intermediate scrutiny, strict scrutiny lite, and rational basis. One example of “strict scrutiny lite” would be 
Grutter v. Bollinger, 539 U.S. 306 (2003)); Huq, supra note 216; Nelson Lund, The Second Amendment, Heller, 
and Originalist Jurisprudence, in Cornell & Kozuskanich, supra note 5, at 185 n.96. For a particularly humorous 
criticism, see Michael Stokes Paulsen, Medium Rare Scrutiny, 15 CONST. COMMENT. 397 (1998). 
 222. Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2326–27 (2016) (Thomas, J., dissenting).  
 223. 539 U.S. 306 (2003). 
 224. Nelson Lund, The Second Amendment, Heller, and Originalist Jurisprudence, in Cornell & Kozus-
kanich, supra note 5, at 185 n.96. 
 225. Grutter, 539 U.S. at 380 (Rehnquist, C.J., dissenting). 
 226. Whole Women’s Health, 136 S. Ct. at 2327. 
 227. Id. at 2328. 
 228. Friedman v. City of Highland Park, 136 S. Ct. 447, 447–48 (2015) (Thomas, J., dissenting).  
 229. 360 U.S. 109 (1959). 
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are subject to “a balancing by the courts of the competing private and public 
interests at stake in the particular circumstances shown . . . .”230 In Konigsberg 
(1961),231 Justice Black’s dissent admonished the Court for perpetuating a “doc-
trine that permits constitutionally protected rights to be ‘balanced’ away when-
ever a majority of this Court thinks that a State might have interest sufficient to 
justify abridgment of those freedoms.”232 These arguments are as pertinent to 
the Second Amendment context as to the First Amendment. The modern stand-
ards of review are simple balancing tests, and the only real question underlying 
which to apply is: On which side of the scale should the judicial thumb be 
pressed, and how hard? 

Courts often apply a form of intermediate scrutiny in Second Amendment 
cases that gauges the reasonableness of the regulation and balances competing 
interests. But, if one rejects the contention that applying any particular level of 
scrutiny necessarily replicates or requires a balancing test, courts have recog-
nized that choosing between strict and intermediate scrutiny in the Second 
Amendment context itself requires a “sliding scale” approach.233 Again, this is 
not what the Court contemplated or applied in Heller. 

Though the Court explicitly rejected the applicability of rational basis scru-
tiny234 and declared that the complete handgun ban at issue would fail any level 
of review,235 it nevertheless strongly implied by its treatment of Justice Breyer’s 
dissent that a deferential form of intermediate scrutiny would not be an appro-
priate standard either.236 Justice Breyer argued for the adoption of an interest-
balancing form of intermediate scrutiny. He relied heavily on Turner Broadcast-
ing System, Inc. v. FCC, a First Amendment case in which the Court applied a 
form of intermediate scrutiny where a court “review[s] a legislature’s predictive 
judgments . . . to assure that, in formulating its judgments, the legislature has 
drawn reasonable inferences based on substantial evidence.”237 (But is this scru-
tiny really “intermediate,” or does it not sound eerily similar to rational-basis 
review?) 

This test closely resembles those actually used by post-Heller courts. The 
Heller majority roundly rejected Breyer’s proposal, however, as a “judge-em-
powering ‘interest-balancing inquiry’ that ‘asks whether the statute burdens a 
protected interest in a way or to an extent that is out of proportion to the statute’s 
salutary effects upon other important governmental interests.’”238 The Court is 

                                                                                                                                      
 230. Id. at 126–27. 
 231. 366 U.S. 36 (1961). 
 232. Id. at 61 (Black, J., dissenting). 
 233. See Silvester, 843 F.3d at 821 (“The result is a sliding scale . . . . A law that implicates the core of the 
Second Amendment right and severely burdens that right warrants strict scrutiny . . . . Otherwise, intermediate 
scrutiny is appropriate.”). 
 234. District of Columbia v. Heller, 554 U.S. 570, 628–29 n.27 (2008). 
 235. Id. at 628–29. 
 236. Id. at 634–35. 
 237. Id. at 704–05 (Breyer, J., dissenting) (citing Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 
195 (1997)) (internal quotations omitted). 
 238. Heller, 554 U.S. at 634 (quoting id. at 689–90 (Breyer, J., dissenting)); see Nelson Lund, The Second 
Amendment, Heller, and Originalist Jurisprudence, in Cornell & Kozuskanich, supra note 5, at 185 n.95 (cri-
tiquing Justice Breyer’s proposed analysis: “Ironically, Justice Breyer and the other Heller dissenters reject such 
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simply unequivocal in its disdain for interest-balancing in the area of enumerated 
Second Amendment rights, and, yet, post-Heller courts still frequently apply 
tests which depend upon a determination of how severely one’s rights are bur-
dened in relation to the government’s goals.239 Courts have focused on the core, 
assuming that it is the only part of the Second Amendment “really worth insist-
ing upon.”240 They have made the “core right” the only right. In other words, 
typically under the banner of intermediate scrutiny, courts are balancing the im-
portance of Second Amendment rights that fall outside (and within) this improp-
erly narrowed core against all the noble and virtuous goals of government. This 
is a balancing test, and the thumb is pressed heavily in the government’s favor. 

At least one court has reasonably argued, “Heller did not do away with 
means-end scrutiny for Second Amendment challenges. Heller simply found it 
unnecessary to decide the applicable level of scrutiny because a ban on hand-
guns . . . was clearly unconstitutional regardless of the standard applied.”241 Yet 
it remains an erroneous conclusion, unsupported by the text or analysis of Hel-
ler, that a doctrinal “tier of scrutiny” must apply—let alone a pure interest-bal-
ancing or sliding-scale approach. 

Courts have also clung to dicta to rescue their post-Heller opinions and 
circumvent serious scrutiny. Heller identifies the handgun as “the quintessential 
self-defense weapon.”242 But it neither logically follows, nor does the Court 
state, that the Second Amendment only protects handguns or that less rigorous 
review should automatically apply to any other sort of weapon. On the contrary, 
what the Court focused on throughout its analysis was whether the kind of fire-
arm at issue—there, the handgun—has traditionally been banned and whether 
they are in common use among citizens for law-abiding purposes.243 Recogniz-
ing that handguns are in common use by citizens for the lawful purpose of self-
defense (as well as hunting and recreation), the Court struck down the ban.244 
This reasoning applies with no less force to commonly owned shotguns and ri-
fles. 

The Supreme Court again declined to adopt intermediate scrutiny in its 
McDonald opinion, in which the Court incorporated the Second Amendment 
against the states. Rather, it rejected the idea that courts should weigh “the costs 
and benefits of firearms restrictions,” a task incidental to the application of in-
termediate (or strict) scrutiny.245 

                                                                                                                                      
a presumption of constitutionality when considering unenumerated rights they like, such as the right to abortion. 
For an extremely vivid example, see Stenberg v. Carhart, 530 U.S. 914 (2000).”) (emphasis in original). 
 239. Eugune Volokh proposes an analysis that would look “at the scope of the right, at the burden the 
regulation imposes, at evidence on whether the regulation will actually reduce danger of crime and injury . . . 
and at any special role the government may be playing as proprietor.” Eugene Volokh, Implementing the Right 
to Keep and Bear Arms for Self-Defense: An Analytical Framework and Research Agenda, 56 UCLA L. REV. 
1443, 1549 (2009). This approach is nothing but a comprehensive balancing approach—would anybody really 
advocate for an incomprehensive balancing approach?—that would do little to discourage outcome-determina-
tive rulings.  
 240. Heller, 554 U.S. at 634 (emphasis original). 
 241. Kolbe v. Hogan, 813 F.3d 160,178 n.9 (4th Cir. 2016). 
 242. Heller, 554 U.S. at 629. 
 243. Id. at 627 (citing United States v. Miller, 307 U.S. 174, 179 (1939)). 
 244. Id. at 628–29. 
 245. McDonald v. City of Chicago, 561 U.S. 742, 790–91 (2010). 
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As Justice Breyer’s Heller dissent correctly points out, however, the Court 
did not suggest strict scrutiny as the appropriate standard.246 The Court in fact 
indicated the contrary by “broadly approving a set of laws—prohibitions on con-
cealed weapons, forfeiture by criminals of the Second Amendment right, prohi-
bitions on firearms in certain locales, and governmental regulation of commer-
cial firearm sales—whose constitutionality under a strict scrutiny standard 
would be far from clear.”247 This resembles the arguments that permeate post-
Heller circuit court cases and likely explains why so few courts are willing to 
stamp the “strict scrutiny” standard on all gun-related cases. They would rather 
not legitimize suits brought to enjoin the government from keeping guns out of 
the hands of violent felons, or from enforcing modest restrictions on the con-
cealed carrying of firearms, or from maintaining some oversight of commercial 
gun sales. 

The widespread application of intermediate scrutiny, on the other hand, has 
done little to protect gun owners’ Second Amendment rights as described in 
Heller.248 Gun control measures—from “assault weapon” bans, to LCM bans, to 
strict gun registration schemes—are routinely upheld under these highly defer-
ential versions of intermediate scrutiny249 (and to the knowledge of this Author, 
not one of these kinds of regulations has been struck down under an intermediate 
standard). 

If courts really are left to choose between strict and intermediate scrutiny, 
it seems that they are choosing between the destabilization of common and 
longstanding gun-control measures, on the one hand, and the eradication of Sec-
ond Amendment rights, on the other.250 This should not be the dilemma from 
which courts must choose. One might ask: What if the courts were to just forget 
about selecting a tier of scrutiny or any kind of rigorous analysis whatsoever? 
They would not necessarily be treading new ground; a number of cases in recent 
years, particularly those written by Justice Kennedy, have eschewed any form 
of scrutiny analysis.251 

Yet at the same time, one must also seriously consider the arguments of 
those who worry that abandoning the tiers of scrutiny altogether would actually 
unleash the courts;252 what, then, will hold back courts from striking down valid 
legislation if there is no rational-basis review? But for strict scrutiny, how can 
the Court ensure the protection of individual liberties against an overreaching 

                                                                                                                                      
 246. Heller, 554 U.S. at 688 (Breyer, J., dissenting). 
 247. Id. (Breyer, J., dissenting). 
 248. Indeed, Adam Winkler (writing on state-court opinions of their own Second Amendment analogues) 
described his ideal standard as “deferential, reasonableness review under which nearly all gun control laws 
would survive judicial review.” Adam Winkler, Scrutinizing the Second Amendment, 105 MICH. L. REV. 683, 
686 (2007). Cornell and Kozuskanish recognized that “[t]he same standard [as Winkler’s] appears to have 
emerged as the most common standard in post-Heller decisions . . . .” Saul Cornell & Nathan Kozuskanish, 
Appendix A: The Scholarly Landscape since Heller, in Cornell & Kozuskanich, supra note 5, at 395 n.3. 
 249. See supra note 248 and accompanying text.  
 250. Additionally, if courts are left free to invent their own standards, there would likely be (1) different 
standards being applied unevenly across the country, and (2) continued, blatant violations of Heller, such as in 
the case of Friedman v. City of Highland Park, 784 F.3d 406, 412–13 (7th Cir. 2015) (Manion, J., dissenting). 
 251. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015); Romer v. Evans, 517 U.S. 620, 650 n.3 (1996). 
 252. See Lash, supra note 108. 
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legislature? These too are valid concerns; there must be some standard to accom-
plish the goals of a scrutiny analysis, but which better protects the Second 
Amendment right to self-defense. 

IV. RECOMMENDATION 

Thankfully, we are not left to start from scratch. While not providing a “tier 
of scrutiny” per se, Heller actually provides a far better answer: Courts should 
adopt the very analysis laid out in Heller, one rooted in text, history, and tradi-
tion. 

When dealing with a categorical ban on the ownership of certain types fire-
arms,253 courts should ask: (1) whether these firearms have traditionally been 
banned, and (2) whether are they in common use by citizens for lawful purposes. 
When dealing with other gun regulations, courts should ask: Does the regulation 
fall within the class of traditional, longstanding gun regulation in the United 
States? These are the questions the Heller Court asked after studying the histor-
ical understanding of the Second Amendment, and these are the questions the 
Court answered to determine that the D.C. handgun ban violated the right iden-
tified therein. It is the only line of inquiry sure to properly secure Americans of 
their constitutionally protected right to keep arms for self-defense, as understood 
by the Framers and enshrined in the Bill of Rights. It would also cure the courts’ 
obsession with Heller’s dicta concerning the handgun and the home by requiring 
courts to focus on the factors that make the substantive, constitutional difference. 

In his Heller II dissent, D.C. Circuit Judge Kavanaugh persuasively argued 
this point: “Heller and McDonald leave little doubt that courts are to assess gun 
bans and regulations based on text, history, and tradition, not by a balancing test 
such as strict or intermediate scrutiny.”254 Indeed, no method of scrutiny rests 
neatly with Heller except for an analysis that follows its own inquiry. But an 
analysis of this sort is not an appropriate analysis only because it comports with 
a Scalian originalist perspective; it would also soothe the worst fears of both 
those opposed to the probable outcomes of a strict scrutiny analysis and those 
frightened by a toothless lower level of scrutiny. 

A. Compared to Strict Scrutiny 

This “Heller Test” would not pose the same problems as strict scrutiny 
might when it comes to the ability of the government to defend certain gun reg-
ulations. Opponents of strict scrutiny fear the unavoidable challenges that would 
be brought against common gun laws under that standard, such as bans on gun 

                                                                                                                                      
 253. This should include LCM bans. The Court in Kolbe, for example, rejected the contention that the 
Second Amendment does not apply to LCMs because they are not firearms: 

To the extent that detachable magazines are commonly possessed by law-abiding citizens for lawful pur-
poses, there must also be an ancillary right to possess the magazines necessary to render those firearms 
operable. To the extent the State can regulate these magazines, it is not because the magazines are not 
bearable ‘arms’ within the meaning of the Second Amendment.  

Kolbe v. Hogan, 813 F.3d 160, 175 (4th Cir. 2016) (internal quotations omitted) (emphasis original). 
 254. Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1271 (D.C. Cir. 2011) (Kavanaugh, J., 
dissenting). 
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ownership by felons or violent misdemeanants, longstanding and modest re-
strictions on concealed-carry, or limitations on the ownership of automatic 
weapons.255 Such laws would be subject to the highest level of judicial scrutiny, 
and, as Justice Breyer noted, their “constitutionality under a strict-scrutiny 
standard would be far from clear.”256 A few examples may demonstrate how this 
Heller Test would be applied—though, of course, a court would be expected to 
undergo a far more rigorous analysis. These examples merely serve to outline 
the proper line of inquiry and point to some potential results. 

First, let us suppose plaintiffs sue to challenge the validity of a prohibition 
on the ownership of automatic weapons. Because this is a categorical ban on a 
class of firearms, the court would first ask whether this class of firearms has 
traditionally been banned, and second, whether they are in common use by citi-
zens for lawful purposes.257 Bans on fully automatic firearms are repeatedly 
cited as an example of a longstanding gun regulation rooted in history and tra-
dition,258 and they are not commonly possessed by citizens for lawful pur-
poses.259 A Heller analysis in this case may therefore be more likely to uphold 
the ban than an application of strict scrutiny, which would require the govern-
ment to shoulder the burden of demonstrating that this particular regulation is 
tailored as narrowly as possible to achieve the compelling objective (which 
would be, presumably, public safety). 

Or, suppose that in a strict-scrutiny regime, plaintiffs sue to have a re-
striction on concealed-carry pronounced unconstitutional. If plaintiffs could per-
suasively argue that these restrictions on concealed-carry are not the “least re-
strictive means” to achieve the government’s compelling interest in public 
safety,260 a court could strike down a seemingly reasonable and longstanding 
law that was duly enacted through the people’s representatives in the legisla-
ture.261 

                                                                                                                                      
 255. Id. at 1274. 
 256. District of Columbia v. Heller, 554 U.S. 570, 688 (2008) (Breyer, J., dissenting). 
 257. Again, this is quite distinct from a ban on certain semiautomatic “assault weapons,” which do not have 
the same history of heavy regulation. But see Heller II, 670 F.3d at 1260. 
 258. Heller, for example, does not hesitate to clarify that possession of machine guns may be prohibited. 
554 U.S. at 627 (“Miller said, as we have explained, that the sorts of weapons protected were those ‘in common 
use at the time.’ We think that limitation is fairly supported by the historical tradition of prohibiting the carrying 
of ‘dangerous and unusual weapons.’”) (internal citations omitted). 
 259. In 1995 there were only 240,000 machine guns registered with the ATF, half of which were owned 
by law enforcement agencies. Full Auto Weapons, GUNCITE, http://www.guncite.com/gun_con-
trol_gcfullau.html (last updated July 25, 2010). Again, such a case is not positively decided by Heller, and Scalia 
notes that a targeted historical analysis would be required were the case to come before the Court. Heller, 554 
U.S. at 635. Of course, as critics would likely point out, the very reason they are not commonly owned is prob-
ably the fact that they have been severely restricted throughout their existence. But this small irony does not 
undermine the validity of the analysis; because the regulation is a longstanding prohibition on “dangerous and 
unusual” weapons, it is less likely to interfere with Second Amendment rights in the first place because the 
Second Amendment was never understood to extend to such kinds of weapons. 
 260. Perhaps by introducing convincing evidence that concealed carry licensees pose virtually no threat to 
the public welfare. See CRIME PREVENTION RESEARCH CENTER, CONCEALED CARRY PERMIT HOLDERS ACROSS 

THE UNITED STATES 4, 13 (2015), http://crimeresearch.org/wp-content/uploads/2015/07/2015-Report-from-the-
Crime-Prevention-Research-Center-Final.pdf. 
 261. Indeed, this court would not have to be a “pro-gun” court; an honest application of strict scrutiny very 
well might compel the result. That is the point. 
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A court acting true to Heller, on the other hand, would begin its analysis 
by asking whether the regulation falls within the class of traditional, longstand-
ing gun regulation in this country (because this is an “other regulation” as op-
posed to a complete ban). An analysis of the history and tradition of limitations 
on carrying concealed firearms would perhaps, but not definitely, lead a court to 
uphold the law.262 Restrictions on concealed carry are one of the regulations 
“deeply rooted in history and tradition” identified by the Supreme Court in Hel-
ler.263 The Court also commented that “the majority of the 19th-century courts 
to consider the question held that prohibitions on carrying concealed weapons 
were lawful under the Second Amendment or state analogues.”264 Thus, under 
the Heller analysis, these issues may be left to federalism to resolve on a state-
by-state basis.265 

A persuasive historical argument could also be made, however, challeng-
ing the legitimacy of concealed-carry regulations, which may vary significantly 
from complete bans outside the home to narrow restrictions in certain areas. The 
Seventh Circuit notably struck down Illinois’s complete ban on concealed-
carry266 in Moore v. Madigan after undergoing a historical analysis much like 
the one undertaken in Heller.267 The court noted that the use of the word “bear” 
in the text of the Second Amendment “implies a right to carry a loaded gun out-
side the home.”268 Additionally—and of particular relevance to the subject of 
this Note—the court did not apply a clear tier of constitutional scrutiny but in-
stead stated that “our analysis is not based on degrees of scrutiny, but on Illi-
nois’s failure to justify the most restrictive gun law of any of the 50 states.”269 
Thus, the court neglected to adopt the holding of Kachalsky, in which the Second 

                                                                                                                                      
 262. Again, this Author does not purport to undergo the full rigorous analysis required by Heller and ad-
vocated in this Note. These examples merely serve to outline the proper line of inquiry in a range of Second 
Amendment cases. 
 263. Heller, 554 U.S. at 626–27. 
 264. Id. at 626. 
 265. Or, perhaps Congress could pass a national concealed-carry reciprocity law. The possible lack of a 
judicial remedy may not be a satisfactory answer to many gun-rights advocates. Justice Scalia—an active hunter 
and gun enthusiast—would be the first to argue that the outcome of a judicial decision should not rest on the 
personal preferences of judges, however (indeed, that is the basis of this Note). Thus, if a sincere and thorough 
analysis into the history and tradition of a particular concealed-carry restriction supports the ability of states to 
regulate such conduct to a certain degree, the pro-gun resolution rests on the political branches. Scalia plainly 
notes in Heller, though, that “there will be time enough to expound upon the historical justifications for the 
exceptions we have mentioned [such as regulations on concealed carry] if and when those exceptions come 
before us,” therefore leaving open, or positively encouraging, a proper in-depth historical analysis when the time 
comes. Id. at 635. Importantly, the non-judicial political approach has been working impressively in recent years 
with little help from the courts; the number of states that have nondiscretionary “shall-issue” concealed-carry 
permits has grown from 8 in 1986 to 42 today. See DOHERTY, supra note 5, at 22; Concealed Carry Permit 
Reciprocity Maps, USA CARRY, http://www.usacarry.com/concealed_carry_permit_reciprocity_maps.html (last 
updated October 27, 2016). At least one circuit court did aid the pro-gun movement, however, in Moore v. Madi-
gan, discussed infra, notes 267–70 and accompanying text. 
 266. Illinois was the last state with a near-complete prohibition on the concealed carrying of firearms until 
the legislature responded to this decision by passing a shall-issue concealed carry law, thus making the issue 
moot before an appeal to the Supreme Court could be brought. Dave McKinney, Attorney General Lisa Madi-
gan: Appealing Federal Court’s Concealed-Carry Ruling now Moot after Override Effort, CHICAGO SUN TIMES 
(July 9, 2013, 1:31 PM), http://www.reuters.com/article/us-usa-guns-illinois/illinois-is-last-state-to-allow-con-
cealed-carry-of-guns-idUSBRE9680ZB20130709. 
 267. Moore v. Madigan, 702 F.3d 933, 935 (7th Cir. 2012). 
 268. Id. at 936. 
 269. Id. at 941. 
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Circuit suggested that a lower form of scrutiny applies to laws limiting the right 
to carry guns outside the home.270 

Though the decision the Court would ultimately draw is uncertain in a con-
cealed-carry case, the point is that an argument could still be made on either side 
within the parameters of the Heller Test. A more complete inquiry into the exact 
nature of any particular regulation would, of course, be required. 

B. Compared to Intermediate Scrutiny 

Just as a Heller analysis would enable courts to uphold many traditional 
and longstanding gun regulations that would be more vulnerable under strict 
scrutiny, the test would not expose Second Amendment guarantees to judicial 
interest-balancing performed under color of “intermediate scrutiny.” Instead, an 
analysis based in history and tradition would anchor the court to an objective 
investigation of the facts. As Justice Scalia put it, this inquiry would be “much 
less subjective” than intermediate (or strict) scrutiny because “it depends upon 
a body of evidence susceptible of reasoned analysis rather than a variety of 
vague ethico-political First Principles whose combined conclusion can be found 
to point in any direction the judges favor.”271 

Under the Heller Test, it is unlikely (in this Author’s view) that complete 
prohibitions on “assault weapons” would survive.272 These prohibitions have 
been primarily subjected to intermediate scrutiny, and consistently survived un-
scathed.273 But these firearms are very commonly owned—the AR-15 is one of 
the most popular rifles in the country, used for sport, hunting, and self-de-
fense.274 When it comes to purpose, popularity, and function, the AR-15 is iden-
tical to the semiautomatic handguns at issue in Heller in all the ways that con-
stitutionally matter.275 As the dissent correctly noted in Heller II: “[T]he 
Supreme Court held that handguns . . . are constitutionally protected because 
they have not traditionally been banned and are in common use by law-abiding 
citizens. There is no meaningful or persuasive constitutional distinction between 
semi-automatic handguns and semi-automatic rifles.”276 Only seven states and 
the District of Columbia have prohibitions on assault weapons,277 and they have 
been widely available for civilian purchase since their introduction in at least the 

                                                                                                                                      
 270. Id. (citing Kachalsky v. County of Westchester, 701 F.3d 81, 92–93 (2012)). 
 271. McDonald v. City of Chicago, 561 U.S. 742, 804 (2010) (Scalia, J., concurring). 
 272. Again, the point is not the conclusion that would be reached, but the fact that a conclusion could be 
reached that is in harmony with the Constitution’s guarantee of the of the right to bear arms and rooted in some-
thing other than a judge’s personal policy preferences.  
 273. But see Kolbe v. Hogan, 849 F.3d 114, 121 (4th Cir. 2017) (en banc) (holding that “assault weapons” 
are not protected by the Second Amendment). 
 274. See McDonald, 561 U.S.at 805 (Scalia, J., concurring); The AR for Home Defense: One Expert's Opin-
ion, NRA AMERICAN RIFLEMAN (May 26, 2015), https://www.americanrifleman.org/articles/2015/5/26/the-ar-
for-home-defense-one-experts-opinion. 
 275. Heller v. D.C. (Heller II), 670 F.3d 1244, 1269 (D.C. Cir. 2011) (Kavanaugh, J., dissenting). 
 276. Id. at 1269 (Kavanaugh, J., dissenting). 
 277. California, Connecticut, Hawaii, Maryland, Massachusetts, New Jersey, and New York. Assault 
Weapons, LAW CENTER TO PREVENT GUN VIOLENCE http://smartgunlaws.org/gun-laws/policy-areas/classes-of-
weapons/assault-weapons/ (last visited Jan. 15, 2018). 
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early 1960s.278 Thus, prohibitions on “assault rifle” ownership would probably, 
but not definitely, fail the Heller Test.279 

A counter-argument could be made that the AR-15 (and its LCM comrade) 
is too much “like” a military weapon to be covered under the Second Amend-
ment at all. To date, this argument has carried the day in exactly one court.280 
But as the dissent correctly noted, “the scope of the Second Amendment is broad 
with regard to the kinds of arms that fall within its protection, ‘extend[ing], 
prima facie, to all instruments that constitute bearable arms.’”281 Moreover, the 
apparent similarity between civilian AR-15s and actual military weapons is just 
that—an apparent, cosmetic resemblance.282 But, they are nonetheless function-
ally different; the AR-15 is rather “like” the handguns at issue in Heller if one 
focuses on mechanical operation rather than mere aesthetic likeness.283 (The ar-
gument that a certain firearm is “like” a military weapon is much more persua-
sive when it is applied to fully automatic firearms, so again, the existing—and 
longstanding—nationwide regulation on such weapons would almost certainly 
survive the Heller Test.) 

Under this analysis, perhaps neither the ardent gun advocate nor the gun 
prohibitionist will get everything they want. But neither would they each sacri-
fice all. What is more important is that the ultimate outcome would be based less 
on the judge’s individual preferences and more on objective criteria subject to 
reasoned historical analysis and debate.284 This inquiry also does away with the 
“core right” versus the “periphery” considerations, on which so many courts 
have focused and which muddles the fundamental analysis of Heller. 

V. CONCLUSION 

Heller and McDonald settled the credible fears of many gun owners that 
their handguns could someday be confiscated, since before these cases were de-
cided there was nothing stopping any state or local government from doing so—
perhaps except for state constitutions, many of which offer no such guarantee.285 

                                                                                                                                      
 278. See Joseph Trevithick, Gunmakers Have Sold AR-15s To Civilians for More Than 50 Years, 
MOTHERBOARD (June 16, 2016, 9:05 AM), https://motherboard.vice.com/en_us/article/gun-makers-have-sold-
ar-15s-to-civilians-for-more-than-50-years. 
 279. A court might also invoke Moore and ask the prohibitionist state to justify a law more restrictive than 
the vast majority of other states. Moore, 702 F.3d at 941. The fact that the vast majority of states lack a particular 
regulation could be evidence that the regulation is not longstanding and rooted in history and tradition, consid-
ering that most of these regulations are relatively new as well as rare. But see Kolbe v. Hogan, 849 F.3d 114, 
121 (4th Cir. 2017) (en banc) (holding that “assault weapons” are not protected by the Second Amendment). 
 280. Kolbe, 849 F.3d at 152 (Traxler, J., dissenting) “The majority says first that the Second Amendment 
does not even apply to modern semiautomatic rifles or magazines holding more than ten rounds. In doing so, the 
majority stands alone from all the other courts to have considered this issue.” Id. at 87 (Traxler, J., dissenting) 
(emphasis original). 
 281. Id. at 87 (Traxler, J., dissenting) (quoting District of Columbia v. Heller, 554 U.S. 570, 582 (2008)).  
 282. Modern Sporting Rifle Facts, supra note 187. 
 283. Again, with one pull of the trigger, one round is fired. Id. 
 284. Though some philosophers may disagree, there is only one objectively true history. More definite 
conclusions are likely to be reached arguing about this history than arguing about how to “best” balance relevant 
facts and competing interests. 
 285. Six states have no constitutional provision protecting any right of its citizens to own firearms. Eugene 
Volokh, State Constitutional Rights to Keep and Bear Arms, 11 TEXAS REV. OF L. & POL. 191, 193–204 (2006). 
About forty states have constitutional provisions protecting the right of individual self-defense, and a handful of 
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More straightforwardly, Heller and McDonald, at least, made clear to millions 
of law-abiding Americans who could not lawfully own a handgun for self-de-
fense due to their place of residence that to do so was their right under the United 
States Constitution. As the Court itself acknowledged, though, it did not provide 
all answers to all questions. Nowhere is this more evident than in the different 
standards of review applied by federal courts to a variety of Second Amendment 
cases. 

This uncertainty among lower courts is not entirely unreasonable but is 
ultimately unwarranted. An application of either intermediate or strict scrutiny 
would likely result, and has resulted, in outcomes incompatible with the original 
understanding—and current meaning—of the Second Amendment, as the Su-
preme Court intelligibly detailed in Heller. Yet, courts resist Heller’s ultimately 
inescapable demand, which imposes a duty on courts to apply a test based in 
history and tradition to determine the constitutionality of modern gun laws. This 
is the surest way to prevent a judge’s imposition of her own personal views in 
an area wholly and unequivocally protected by the Second Amendment, which 
states that the right to keep and bear arms shall not be infringed. 

This right having been identified in Heller as the right to own firearms for 
self-defense, the Court’s dicta concerning handguns and the home has been 
seized upon by lower courts in order to constrict the right to only handguns, or 
to exist only in the home, and a tier of scrutiny analysis has provided these courts 
with cover. These courts have played favorites with passages from Heller by 
ignoring or outright rejecting the Court’s statements concerning, for example, 
the unimportance of the availability of other kinds of guns; or the undesirability 
of a balancing approach; or the applicability of the Second Amendment to mod-
ern, and not only ancient, firearms. Though the Court intended to leave some 
questions unanswered, it did not intend to fashion a right so narrow so as to be 
constantly circumvented and wholly inapplicable to rifles and shotguns—other 
reasonable choices of home-defense weapons for millions upon millions of 
Americans. 

Respect for precedent and the reasoning behind the Heller decision de-
mand that lower courts apply the same analysis in other Second Amendment 
cases. The surest way to protect the rights of Americans, while also not arbitrar-
ily casting most every common form of gun regulation into doubt, is to apply 
the Heller Test. This test asks not whether it is a handgun or “assault weapon” 
at issue, but instead asks whether the firearm is commonly owned by law-abid-
ing citizens for lawful purposes.286 It does not immediately cast doubt or favor 
on the law depending on the presence or absence of one’s home, but asks instead 
whether the law is a longstanding and traditional form of regulation. 

Most importantly, the Heller Test would spur continued objective histori-
cal investigation into the meaning and scope of the Second Amendment. As an 
honest debate is had along these lines, the personal preferences of judges—
                                                                                                                                      
state constitutional provisions protect only a collective right. Id. Of course, Heller itself dealt with a D.C. ban 
that no constitution but the U.S. Constitution could prevent. (An analysis of how the Fourth Amendment or other 
constitutional protections may guard against actual gun seizure is outside the scope of this Note.) 
 286. Again, as long as the gun can be borne, it is prima facie covered by the Second Amendment. See 
District of Columbia v. Heller, 554 U.S. 570, 582 (2008). 
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though they can perhaps never be fully detached—will play a far smaller role in 
the decisions of Second Amendment cases. Though neither side may get every-
thing they advocate in the modern gun debate, the merits of this analysis far 
outweigh whatever merits one may find in the application of a judge-fashioned 
and judge-dependent tier of scrutiny with no basis in the text of the Constitution, 
and which has failed to protect the individual right to keep and bear arms for 
self-defense. 

 
 


