THE FUNCTION OF THE LAWYER
IN ESTATE PLANNING
BY LEWIS D. SPENCER*

ESTATE PLANNING is not a, new activity. The right to dispose of
property at death was known to the Egyptians three thousand years before
Christ, and the Code of Hammurabi, King of Babylon, made provision
for both testate and intestate succession. Testamentary disposition was
also known to the Assyrians, the Hebrews, the Greeks, and the Romans.1
In England prior to the Norman Conquest in 1066, freedom of testamentary disposition over land had been established, except as limited by
grant and certain family claims. The introduction of the feudal system
reduced the power of alienation, however, and it was not until the enactment of the Statute of Wills in 1540 that real property could again be
freely devised. 2 Apparently personal property could be bequeathed during
this period, subject to certain limitations as to amount.3 In exercising his
right to dispose of his property at death, the property owner in those
early times had to choose among various prospective successors to his
estate, just as the propery owner has to make such a choice today. Thus
before disposing of his property, he had to do some estate planning, at
least in an elementary sense.
Nor is advising property owners with respect to estate planning a
new activity. At an early date formalities were required for an effective
transfer of property whether by gift or devise. 4 Also property could be
divided not only physically into various fractional parts but it could also
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In re Estate of Hugh Duffy, 228 Iowa 426, 292 N.W. 165 (1940). The early
history of testamentary succession, particularly in Roman times, is discussed in chapter
VI of Maine's Ancient Law.
'Irwin v. Rogers, 91 Wash. 284, 157 Pac. 690 (1916).
" . . . by the common law, as it stood in the reign of Henry the second, a

man's goods were to be divided into three equal parts; of which one went to his heirs
.or lineal descendants, another to his wife, and the third was at his own disposal; or,
if he died without a wife, he might then dispose of one moiety, and the other went to
his children; and so e converso, if he had no children, the wife was entitled to one
moiety, and he might bequeath the other; but if he died without either wife or issue, the
whole was at his own disposal." 2 BL. COMM. *492.
'Statute of Wills, 1540, 32 HEN. VIII, c. 1,required a writing for a devise of
land, and the Statute of Frauds. 1677, 29 CAR. II, c. 3, required a writing in all conveyances of freehold estates in land as well as in other situations. Today the formalities
for transferring property inter vivos and by will are prescribed in the statutes of practically every state.
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be divided chronologically into numerous interests, both present and
future, such as life estates, remainders, and the like. Then certain absolute
restrictions on the transfer of property developed. The Rule against
Perpetuities appeared in 1685,' and subsequently accumulations of income
were limited.6 These developments made it desirable for property owners
even in these early times to secure the help of others when disposing of
their property.
In substance, these advisers were assisting property
owners with their estate planning. It is not the activity of estate planning that is new in recent years but rather the application of the term
"estate planning" to the steps taken by property owners for many hundreds
of years with the assistance of professional advisers. 7
In recent years the interest of property owners in estate planning
has increased because of new state and federal taxes. As early as 1895,
the State of Illinois adopted an inheritance tax, and the federal government thereafter enacted three tax laws that must be taken into consideration in planning estates-the income tax in 1913, the estate tax in 1916,
and the gift tax in 1932. The rates of tax prescribed in these statutes
have been increased materially since their enactment, and the taxes themselves have become increasingly complex as regulations explaining them
have been issued by government officials, decisions interpreting them have
been handed down by the courts, and the statutes themselves have been
amended from time to time by the legislative bodies. As a result, today
estate planning is needed more than ever before to obtain the maximum
benefits for the family from the property owned by its members.

I
Estate planning involves the distribution of property within the
family group. The many types of property with which the estate planner
may have to deal in working out a single plan makes estate planning an
interesting and, at the same time, a difficult task. The property owned
by a single individual may include real estate, tangible property, stocks,
' Duke of Norfolk's Case, 3 Chan. Cas. 1, Pollex. 223, 86 Eng. Rep. 568 (1682),
sub noma. Howard v. Norfolk, 2 Ch. Rep. 229, 2 Swans. 454, 36 Eng. Rep. 690.
" In Thelusson v. Woodford, 4 Ves. Jun. 227, 31 Eng. Rep. 117 (1799); 11 Ves.
Jun. 112, 32 Eng. Rep. 1030 (1805), the court upheld a testamentary trust providing for an accumulation of income during the lives of the testator's sons, grandsons, and
grandsons' children living at the death of the testator. However, this led to the passage
in England of the Thelusson Act, 1800, 39 & 40 GEO. III, c. 98, which limited accumulations to specified periods, and many states of this country have enacted similar legislation. ILL. REV. STAT., c. 30, § 153 (1947).

Although property owners and their advisers have been planning estates for
many years, only recently have the various fields of the law involved in estate planning
been discussed together. The leading books on the subject are: POLISHER, ESTATE
PLANNING AND ESTATE TAX SAVING (2 vols. 1948); SHATTUCK, AN ESTATE
PLANNER'S HANDBOOK (1948); WORMSER, THE THEORY AND PRACTICE OF ESTATE
PLANNING (Rev. Ed. 1948).
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bonds, mortgages, insurance, and annuities, as well as property interests
evidenced by partnership agreements, leases, contracts, and similar documents. In addition, there are many varieties of each kind of property:
for example, the real estate may be a city residence, a farm, or a commercial building; and the individual's claim to the property may be that
of absolute ownership or merely a remote future interest. The need of
the property owner for professional advice in planning his estate has
been increased by the many types of property and the possible complex
interests in them.
The family group is another important factor in estate planning.
It is obvious that a large family with members in three different generations presents an estate planning problem considerably different from that
of the childless couple. Likewise, the characteristics of the various members of the family group are important; the same provision will not be
made for the widow with extensive business experience that is made for
the housewife; nor will the estate plan be the same for spendthrift children
in their teens and for conservative mature children in their late twenties.
On occasion, property in an estate will pass outside the family group,
particularly as charitable gifts; but in most cases, the family group is of
fundamental importance in estate planning.
The skillful estate planner must consider both present and future
ownership of property within the family group. Usually the head of the
family group gives more attention to present ownership of his property.
Present ownership is closely related to his business activities in which he
tries to produce the maximum income for the family and to increase his
property holdings. Also in his normal business activities the head of
the family is frequently associated with lawyers, accountants, investment
advisers, and life underwriters-the very individuals who can and do
advise him concerning the most economical present ownership of property. The high income taxes in recent years have emphasized the desirability of planning such present ownership.8 The future ownership of
property, on the other hand, is often neglected by the head of the family
group. Frequently he is reluctant to think about it, or if he does consider the problem, it is merely to select beneficiaries on the basis of his
personal likes and dislikes. For obvious reasons his professional advisers
may hesitate to insist that he think about the problems which his death
will create. Nevertheless, provision should be made for that contingency.'
Emphasis on the present ownership of property is found in the devices tried with
varying degrees of success for reducing income taxes: capital gains (INT. REV. CODE
§ 117); gifts (Lucas v. Earl, 281 U.S. 111, 50 Sup. Ct. 111 [1930], Commissioner
v. Sunnen, 333 U.S. 591, 68 Sup. Ct.,715 [1948]) ; living trusts (Helvering v. Clifford,
309 U.S. 331, 60 Sup. Ct. 554 [1940]) : family partnerships (Commissioner v. Tower,
327 U.S. 280, 66 Sup. Ct. 532 [1946]; Lusthaus v. Commissioner, 327 U.S. 293,
66 Sup. Ct. 539 [1946]).
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It is in connection with future ownership of property that the estate
planner has unusual opportunity to be of service to his clients.
The need for estate planning is not limited to persons of wealth.
The man with a modest fortune must preserve what he has through
proper estate planning if his family is to be protected upon his death,
while often a very large estate will adequately provide for the family
upon the owner's death, no matter how it is distributed-the losses from
improper planning merely reducing the amount of property to be passed
on to succeeding generations. Moreover, the earned income of the head
of the family group is not such an important factor in planning million
dollar estates because it is a relatively small part of the total income. In
the smaller estate, however, the investment income is less and the loss
of substantial earned income upon the death of the head of the family
is a severe blow. Proper estate planning is required to anticipate this
situation and provide for it. Cash is needed upon the death of even a
young man with a very small estate. If there is no cash available, debts,
medical bills, and burial expenses will be a difficult burden for the young
widow, who, in addition, may be suddenly faced with the problem of
earning the living for herself and minor children. And if the decedent
neglected to make a will, the widow's problems may be aggravated further
by the fact that fractional interests in his small estate may pass to minor
children or even outside the immediate family group.9
Of course, the estate planning problems differ as amounts of property owned by family groups vary, but the conclusion seems warranted
that all families, no matter how small or great their wealth, need the aid
of a competent estate planner if serious difficulties are to be avoided upon
the death of the head of the family.

II
With these preliminary observations made, we are ready to discuss
the steps involved in estate planning. Naturally, there is no standard
procedure that must be followed, and methods of estate planning vary
greatly among individual practitioners. However, it is desirable that all
important points be considered, and there is much in favor of covering
the field systematically. For these reasons, five suggested steps in estate
planning are set forth and discussed below with the thought that they
may serve as a guide to new practitioners in this complicated field and as
a check-list for more experienced lawyers. These five steps are (1) obtaining the facts, (2) preliminary estimates and computations, (3) formulating estate plans, (4) testing the plans, and (5) executing the plans.
9

ILL. REV. STAT., c. 3, § 162 (1947).
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Obtaining the Facts
One of the most serious obstacles encountered by estate planners is
the reluctance of clients to give them the necessary facts. Information
about the family and its property holdings is confidential in nature, and
clients are reluctant to disclose it unless absolutely necessary. Preparing
a deed, drafting a will, or taking some similar step requested by the client
frequently requires, little factual information. But if the full picture
were disclosed, it might appear advisable to change the provisions of the
instrument or even to select a different method for transferring the property. This possibility adequately justifies an attempt to obtain the information outlined below.
(a) The family. The estate planner should obtain the name of each
individual in the family group and the following facts about him:
Relationship to other members of the family
Residence address 10
Date of birth
Condition of health
Minimum income requirements and probable changes therein
from time to time
Extent to which individual is dependent economically upon
others in the family group
Members of the family group dependent economically upon
the individual
Attitude toward other members of the family and their attitude toward the individual
Any other personal information which might affect planning
for the welfare of the individual
(b) The property. Detailed information about all the property
presently owned by the family group is essential for adequate estate
planning. First, each item of property should be listed. The following
list covering the various types of property may be helpful:
Real estate, including buildings and other improvements
Personal property, including household goods, automobiles,
and personal effects
Cash in possession and in bank
Stocks, including shares in closely held corporations
Bonds and other securities
Mortgages, promissory notes, and debts due from other persons
Annuity contracts
0 If the individual lives in different states during the year and thus has more than
one residence, it is important for conflict of laws purposes to determine in which state
he is domiciled.

ESTATE PLANNING

[ Vol. 1949

Life insurance policies
Partnership interests
Sole proprietorship interests
Other miscellaneous property, including claims, royalties, pensions, leaseholds, judgments, and shares in trust funds
Second, all the pertinent data about each item of property should be
obtained, including information on the following points:
Description of property
Estimate of present value and future value
Names of all individuals who have interests in the property
and the nature of their interests
Mortgages, liens, or other encumbrances on the property
Date acquired by present owners
Manner in which acquired by present owners-that is by gift,
by inheritance, by purchase from earned income or otherwise
Annual expense of maintaining property
Annual income from property
It might appear at first glance that collection of the information
indicated in the two check lists above involves a lot of unnecessary work.
However, this information serves as the basis for the estate plans to be
discussed later. If the factual information is not complete and accurate,
particularly the vital information about the property, these estate plans
will rest on a shaky foundation. The formulation of satisfactory estate
plans is a difficult job at best in most instances; if only fragmentary information about the property is obtained, the planner will be seriously
handicapped.
In addition to property presently owned, it is essential in estate
planning to consider property which individuals in the family group
may acquire in the future, including property over which they have now
or may receive a power of appointment. Likewise, information about
property previously owned by individuals in the family group and disposed of prior to the present date may be important; this is particularly
true of gifts and similar transfers without adequate consideration. Frequently the individuals whose estates are being planned do not volunteer information about these past property transfers and possible future
changes in property ownership because they do not appreciate their significance. The estate planner should therefore take care to cover these
points in talking with his clients.
(c) Objectives of each property owner. Even if the estate planner
knows all about the family and has complete information concerning the
property, he still cannot proceed until he finds out how each property owner
would like to dispose of his property. In other words, the estate planner
must know the objectives of each property owner. This is a point that
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the property owner may not have previously considered tnoroughly, and
the person planning his estate must then help him formulate his objectives. Generally, the individual has specific items of property he would
like to transfer to certain persons. The remainder of his estate he may
want used for the protection of his spouse or some other individual and
the balance, if any, distributed to others. Or he may desire to provide
for several persons and his objectives may be formulated by answering
these questions: For whom does he wish to provide? Does he desire to
give principal or income? If he wants to give income, how much and
for how long? If he wants to give principal, how much? Or the individual property owner may want to distribute his property among the
members of his family in the manner which will result in the payment of
the least income, gift, and estate taxes. In any event, it is necessary that
careful consideration be given to the objectives of each individual property owner in the family group. If the individual controls a business,
either because he is sole proprietor or the principal partner or the owner
of most of the stock in a closed corporation, additional problems arise.
Does he contemplate that the business will be sold or be continued by
the family group after his death? If the business is to be sold, who does
he think should handle the sale? If the business is to be continued by
the family group, can the personnel of the business conduct it successfully without him? Is the legal form of the business such that continued
operation after his death is feasible?
Finally, it is frequently helpful for the estate planner to know the
philosophy of the property owner with respect to the maintenance and
welfare of the family. The head of the family may feel that to give his
widow and children large sums of money is undesirable, or he may believe
that it is wise for them to have substantial amounts of cash in order that
they may become experienced in handling money. He may or may not be
in favor of large gifts to charities. The more information of this general nature the estate planner can acquire, the more able he will be to
formulate estate plans which accomplish the objectives of the various
property owners within the family group.
(d) Methods for obtaining the facts. If the estate planner has
acted as counsel for the family over a long period of time, he already may
have much of the information indicated above. More frequently, however, he has inadequate information, and it is necessary for him to explore
the situation thoroughly. The obvious way to do this is through separate conferences with the individual members of the family at which the
facts can be tactfully brought to light by questioning that ought not, but
occasionally does, resemble cross examination. Paradoxically, the confidential nature of the information about the family and its property holdings sometimes gives a comparative stranger an advantage over the family
counsellor in obtaining information: some persons will confide in strangers
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regarding facts they would hesitate to reveal to the family adviser from
their own social group. On the other hand, the estate planner who personally knows the individual members of the family can add his own
observations to those of his clients in developing the factual basis for
estate planning. In addition to conferences with the individual members
of the family, the estate planner can obtain much information by examining documents, such as income tax returns, gift tax returns, trust agreements, wills, annuity contracts, life insurance policies, deeds, prenuptial
or separation agreements, divorce decrees, partnership agreements, stock
purchase agreements, and similar papers kept in safety deposit boxes by
the members of the family group. Even if such documents do not add
to his information, at least they enable the estate planner to check the
accuracy of the information given him by his clients.
Preliminary Estimates and Computations
As soon as the pertinent facts about the family and its property have
been obtained, it is possible to make certain estimates and computations
that will throw more light on the estate planning problems. These estimates and computations show the charges against the estate of each individual when his property is transferred, either during his lifetime or at the
time of his death. The following points are suggested in this connection:
(a)

Gifts and similar transfers of property
Federal gift tax
Federal tax on security transfers

(b)

Transfers of property at death
Debts of decedent
Medical and burial expenses
Mortgages and liens on decedent's property
Widow and children's awards
Executors' commissions and appraisers' and attorneys' fees
Federal income taxes of decedent, including possible deficiencies for prior year
Real estate and personal property taxes
Federal estate tax
Illinois inheritance taxes
Federal tax on security transfers
Miscellaneous probate costs
Formulating Estate Plans

In the first step of estate planning--obtaining the facts-the estate
planner plays the role of the careful and thorough investigator. In the
second step-preliminary estimates and computations-he has an opportunity to utilize his knowledge of the tax laws and his experience in ad-
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ministering estates. The formulation of estate plans, the third step of
estate planning, however, requires still another skill: ability to create
estate plans which solve the problems disclosed in the first two steps. These
problems are generally of two kinds: (1) When the individual's property
is transferred, how will the charges against his estate on account of the
transfers be paid? (2) How can the remainder of the individual's property be distributed so as to best satisfy his objectives? These problems
are solved by use of one or more of the estate planning devices, which
include:
Gifts
Joint ownerships
Living trusts
Bequests and devises
Testamentary trusts
Insurance
Devices for transferring business interests such as stock purchase agreements and buy-and-sell agreements for partnership interests
Each of these estate planning devices is useful in solving particular estate
planning problems, and thus knowledge of all of them is essential for
successful estate planning.
The formulation of estate plans is a process of trial and error. If
the individual has few assets, the experienced estate planner may be able
to create a workable estate plan which can successfully withstand all the
tests outlined below without subsequent change. But as the size of the
estate increases and the estate planning problems correspondingly multiply in number, even the most experienced practitioner can hardly hope
to create a plan in the first instance which will not have to undergo at
least minor adjustments. Therefore, the initial step in formulating estate
plans is to outline a tentative plan for the individual which provides for
distribution of all his property, 'taking into account his objectives and
the charges against his estate when his property is transferred. This distribution is accomplished by means of one or more of the estate planning
devices, and hence, the usual estate plan consists of recommendations for
the use of gifts, trusts, insurance, or other estate planning devices to solve
specific problems in the individual's estate.
In formulating estate plans it is important not to overlook the
present plan under which the individual is operating. It is a rare case,
indeed, where the individual has substantial property interests and has
not started to plan his estate, whether conscious of the full implication
of his acts or not. He may have exercised options in insurance policies,
created joint ownerships for some of his assets, made a will, or taken
any one of numerous possible steps in estate planning. Frequently obvious defects in his present plan lead the individual to consult the estate
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planner. He may desire to change the distribution of property in his
present will; he may be purchasing a home and wanting to know if it
is advisable to own it jointly with his wife; he may suspect that his entire
estate plan needs overhauling because of some change in the law, such
as the estate tax revisions in the Revenue Act of 1948. After such obvious
defects are removed the present plan of the individual may prove to be
quite adequate; at least, the present plan is a good starting point in
formulating estate plans.
Another guide in formulating estate plans is found in the plans
commonly used by many individuals. Before the passage of the Revenue
Act of 1948, estate plans frequently included a testamentary trust in
which the husband provided that the net income from the trust property
was to be paid to his wife during her lifetime and upon her death the
property was to be paid over in equal shares to their children. A popular
variation of this plan included retention of the property in the trust after
the wife's death until the children had reached specified ages-when they
no longer needed the protection of the trust-with the trust income in
the meantime paid to them in equal shares. Property owners liked this
plan for a number of reasons. It shifted the management of the property from the unskilled beneficiaries to the skilled trustees selected by the
testator. It made certain that the property would remain in the immediate family and would not fall into the hands of future sons-in-law and
daughters-in-law or the wife's second husband, should she choose to
marry again. It had desirable tax consequences in that the trust property
was not a part of the wife's gross estate for federal estate tax purposes;
there was only one tax upon the testator's death, whereas if he left the
property to his wife outright there would be not only the tax upon his
death but a second tax when the wife died and the property descended
to their children.
The Revenue Act of 1948 made it possible to change this plan so
as to accomplish the same objectives and at the same time reduce the
federal estate tax further by use of the new marital deduction. One way
of doing this is to create two trusts in the will to take the place of the
single trust previously used. In the first of these two trusts, all the income
is to be paid to the wife during her lifetime, and she is given a power of
appointment by will over the trust property. In default of the exercise
of the power by the wife, the trust property will be paid in equal shares
to the children of the testator and his wife, or distribution of the property to the children may be postponed until they reach specified ages by
continuing the trust with the income payable to the children periodically
in equal shares. This trust is designed to qualify for the marital deduction - and will, therefore, not be taxed in the husband's estate for fedu Note 22 infra.
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eral estate tax purposes. 1 2 In the second trust, the income is payable to
the wife during her lifetime, and upon her death, the property is payable in equal shares to the children, or distribution of the property to
them may be postponed until they reach specified ages. The property in
this trust does not qualify for the marital deduction and will therefore
be taxed in the husband's gross estate;' a however, it will not be a part
of the wife's gross estate for federal estate tax purposes."' This modified
plan retains the advantages of the "life estate-remainder" plan used prior
to the passage of the Revenue Act of 1948 and, in addition, reduces the
federal estate tax because all the property will be taxed only once as heretofore and will be taxed in two different estates, thus avoiding the higher
surtax brackets of the federal estate tax. 15 Since the passage of the Revenue Act of 1948, this two-trust plan has been used by many property
owners, and its advantages warrant its consideration in planning any
estate of substantial size. It is a good illustration of the help that can
be obtained in formulating estate plans by applying plans commonly
used by many individuals to the situation of the particular client.
The statement that the objectives of the individual property owner
are paramount and that tax savings are secondary has been repeated so
often that it has become axiomatic in estate planning. Yet income, gift,
and estate taxes are a serious drain on the property and materially reduce
the benefits which the members of the family would otherwise receive
from it. Therefore, it becomes important to determine the precise part
tax savings should play in estate planning. in the first place, if the estate
plan can be modified so as to accomplish the property owner's objectives
and save taxes simultaneously without resultant disadvantages, then tax
savings are quite proper and desirable. This type of tax'savings is illustrated by changing the one frequently used life estate-remainder trust
into the two trusts, one which qualifies for the marital deduction and
the other which does not, to save federal estate tax as described above.
15 The size of this first trust should not exceed fifty percent of the adjusted gross
estate, which is the maximum marital deduction allowed by § 812(e) of the Internal
Revenue Code. Unless the property is owned almost entirely by one of the spouses, it is
necessary to determine the size of this marital deduction trust with care in order to
obtain the maximum estate tax advantage.
" This second trust should be of sufficient size to utilize that part of the $60,000
federal estate tax exemption, if any, not absorbed by other property included in the husband's gross estate.
"' After the husband's death, the wife can use the income from the first or marital
deduction trust (and the principal, if necessary) for her living expenses and personal
needs and leave the income and principal of the second trust intact, thus increasing the
amount which will pass to the children without estate tax upon her death.
' The use of the two trusts instead of one does not depart from the property
owner's objective if the surviving spouse does not exercise her power of appointment
by will over the property in the first or marital deduction trust. Of course, careful consideration should be given to the advisability of giving the surviving spouse such a
power since by exercising it she can seriously alter the decedent's plan for distributing
the property.
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Certainly no one would urge that tax savings in this manner should be
ignored by the estate planner. 16
In the second place, changing the estate plan to save taxes may not
thwart the property owner's objectives but may result in serious disadvantages. For example, the creation of an irrevocable inter vivos trust
can accomplish the same objectives as a testamentary trust and at the
same time result in large tax savings since the gift tax paid at the time
of its creation is much less than the estate tax on the same property in
a testamentary trust. Moreover, the tax on the income from the trust
property can be shifted by means of an inter vivos trust to individuals
other than the property owner and his wife. Yet the irrevocable inter
vivos trust has the big disadvantage of extreme rigidity. Subsequent
changes in the property owner's objectives or in the laws affecting his
estate may make modification of the trust terms extremely desirable, but
the irrevocable nature of the trust will prevent any modification. This
lack of flexibility in the irrevocable inter vivos trust is a disadvantage that
frequently outweighs the tax savings it brings. The decision to use it
should be made by the individual property owner, and if he elects to
take a chance on the disadvantages after being fully advised of the possible consequences, then such tax savings are also proper in estate planning. Likewise, whether an estate plan which fails in part to accomplish
the property owner's objectives should be adopted to save taxes is a
decision to be made by the individual property owner. If the tax savings
are more important to him than distribution of his property so as to accomplish his original objective, then such tax savings are also proper in estate
planning.
In the third place, the sole objective of the property owner may be
to distribute the property among the members of his family by the method
which will result in the greatest possible tax savings. This is frequently
the situation where the estate is extremely large because the members of
the family will probably be adequately provided for no matter what the
details of the estate plan are and because the high surtax rates take a
greater percentage of the property and its income for tax purposes. In
such cases, a two-fold problem is presented: (1) to save income taxes by
dividing the property among as many taxable entities as possible, and
(2) to pass the property from one generation to the next with a minimum
of gift and estate taxes. The solution of these problems generally requires
" The use of multiple trusts illustrates how federal income taxes can be saved
without changing the property owner's objectives. For example, if the property owner
has two minor children, he may wish to place property in trust to accumulate the income
and defer payment of it to them until they attain 2 1. Income taxes can be saved each
year by creating a separate trust for each child rather than a single trust in which each
child has a share because the higher surtax brackets will be avoided by dividing the trust
income between two taxable entities. The objective of the property owner is accomplished
whether a single trust or the two trusts are created by him.
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not only knowledge of the tax laws and the estate planning devices but
also extreme ingenuity on the part of the estate planner.
It is most certainly true that tax savings are a secondary consideration' in estate planning. The foregoing discussion shows, however, that
the estate planner must ever be alert for opportunities to save taxes and
that in appropriate circumstances, tax savings may be a vital part of
the estate plan.
Testing Estate Plans
After the estate plan has been formulated and reduced to writing,
the next step is to test it. In this way defects can be detected and remedied before the plan is executed-before the property owner takes steps
that he may not be. able to retrace. The following points are suggested
in this connection:
(a) Adequacy. Determining whether the plan is adequate requires
consideration whether it solves the two principal estate planning problems.
First, does the plan provide for payment of the charges against the property owner's estate arising from the transfer of his property? To answer
this question, the estate planner should check again his preliminary estimates and computations since the estate plan under consideration may
have increased or decreased some of them. Generally, these items must be
paid in cash when the property is transferred, and only if the plan indicates the source of the necessary funds, can it be said that the plan is adequate in this respect. Second, does the plan provide for distribution of the
remainder of the individual's property in a manner which will accomplish
his objectives? This question can best be answered by comparing 'the
gifts of income and principal under the estate plan with the property
owner's objectives as they were initially developed. Another way of
testing the adequacy of the plan is to go through a hypothetical administration of the estate under it. In so doing the estate planner will consider the two basic questions indicated above, and he may, in addition,
expose flaws in the plan in other respects.
(b) Integration. Generally the estate plan utilizes two or more
of the estate planning devices. A single estate plan, for example, may
well include gifts, insurance, and a testamentary trust. In such a case all
three devices should work together to paf' the charges of transferring the
property and to accomplish the property owner's objectives. They should
not overlap, which would occur, for instance, if all three were designed
to take care of the beneficiaries and none was set up for the purpose of
paying taxes and similar charges. They should not conflict, which would
happen if gifts were made of property that was also designated as part
of the testamentary trust. All of the estate planning devices used must
be so related, one to the other, that they present a single co-ordinated plan.
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In addition, the estate plan should be integrated with the estate
plans of the other individuals in the family group. For example, if a
husband decides to save federal estate tax by means of the marital deduction, the gross estate of his wife is generally increased by the amount of
the marital deduction from her spouse's estate, and her estate must be
planned so that cash will be available to pay the resulting federal estate
tax. Likewise, care should be taken that two individuals in the family
group do not provide unknowingly for the same objective, which may
occur when two adult children adopt estate plans each of which makes
adequate provision for the mother. The complete integration of the
estate plans of two or more property owners is difficult because of uncertainty as to the order in which they will die. It may not be possible
to provide for all contingencies; nevertheless, the interrelation of the estate
plans for various individuals in the family group should be considered
carefully by the estate planner.
(c) Flexibility. The principal purpose of planning the estates of
members of the family is to anticipate and provide the solution of problems which will arise at an indefinite future date. The death of the principal property owner may occur in a week or a year or many years in the
future. No estate planner, no matter how skillful, can be certain what
the situation of the family will be at that time; the value of the property
may be substantially more or less than it is now; tax rates may be different. The use of flexible estate planning devices permits modification of
the plan in the future, as such changes occur.
Furthermore, the individuals whose duty it will be to administer
the estate and distribute the property can best accomplish the property
owner's objectives if extreme rigidity is avoided. For example, flexibility in a testamentary trust can be obtained by directing the trustees
to pay the income in their discretion for the reasonable care, support, education, and comfort of designated individuals or any of them, rather than
in fixed shares to named beneficiaries; by providing that the principal
shall be distributed in installments at various ages; and by using powers
of appointment whose donees can distribute the property within the
family group according to the situation existing at the time the power
is exercised many years after its creation. Flexibility is easy to obtain
17
with some estate planning devicas and difficult to obtain with others.
An estate plan should be checked to determine that it has the maximum
"' The revocable living trust has been gaining in popularity in recent years because
of its flexibility. The grantor can retain the income from the property during his lifetime
and can alter, amend, or revoke the trust at any time prior to his death. Thus the
revocable living trust has the same flexibility as a will; in addition, it has these advantages: (a) the grantor during his lifetime has a chance to see how the trust will
operate; he can correct things not to his liking by changing trustees or amending the
instrument: (b) the trust property is not part of the grantor's probate estate, which
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of flexibility consistent with the wishes of the property owner and the
facts regarding the family and its property.
Executing Estate Plans
The fifth and final step in estate planning requires still another skill,
expert draftsmanship, since legal instruments will have to be prepared
to carry out the plan no matter which estate planning devices are employed in it. To discuss all the problems involved in the preparation
of the wide variety of legal instruments that can be used in estate planning
would unduly prolong the length of this introductory article. However,
a few suggestions of general application to all such legal instruments
should not be omitted.
The careful selection of points to be covered is of primary importance in drafting legal instruments. Each paragraph of the document
should have a definite purpose, yet no significant point should be omitted.
For example, among the initial clauses in a will, there is frequently included
a direction to the executors to pay the debts of the decedent. Such a
clause adds nothing of significance to the will because the decedent's debts
must be paid before his representatives can distribute his estate to the
beneficiaries. Is Hence in the absence of special circumstances, there is little
reason for mentioning creditors in a will. On the other hand, an important
subject frequently omitted from wills is the payment of estate and inheritance taxes. Absent a contrary direction in the will, (a) the federal
estate tax is paid out of the residuary estate, 19 except that the tax attributable to inclusion in the gross estate of life insurance proceeds receivable by
a beneficiary other than the executor and certain property subject to a
power of appointment is ultimately paid by the person receiving such
property, 20 and (b) the Illinois inheritance tax is paid by the distributees. 2 1 Conceivably, the payment ,of the estate and inheritance taxes
in this manner would not do violence to the property owner's wishes if
his estate were planned with the above tax rules in mind, but even in
such a situation, it is desirable to include a tax provision in the will to
confirm the testator's wishes and to make sure there will be no litigation on the point after his death. Apportioning the death taxes among
the persons beneficially interested in the estate rather than requiring payment from the residuary estate works well in some situations, particularly
if specific bequests are made to friends, remote relatives, and charities, if
decreases the administration expense at the time of his death and gives more privacy to
his affairs: and (c) there is smaller chance that an inter vivos trust will be upset for
lack of sound mind or because of the existence of undue influence than in the case of a will.
'sILL. REV. STAT., c. 3, § 357 (1947).
"9 Y.M.C.A. v. Davis, 264 U.S. 47, 44 Sup. Ct. 291 (1924) ; First Nat'l Bank
of Chicago v. Hart, 383 Il. 489, 50 N.E.2d 461 (1943).
20INT. REV. CODE § 826(c) and (d).
SIILL. REV. STAT., c. 120, § 378 (1947).
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a large inter vivos trust is included in the gross estate, or if the estate
has declined in value. At the same time, apportionment may result in
hardship as in the case of the life insurance beneficiary who must pay
her share of the estate tax in a lump sum soon after the death of the
insured although her insurance money is subject to options which make
it distributable to her over a period of years. In any event, the incidence
of death taxes is an important subject that should be specifically covered in
all wills.
Although the saving of taxes is secondary to the realization of the
property owner's objectives in estate planning, the avoidance of unnecessary taxes through proper drafting of the instruments carrying out the
plan is paramount. If the estate plan is predicated on the use of a testamentary trust in order to secure the maximum federal estate tax marital
deduction, the entire plan is upset by loss of this deduction through a
will that fails to satisfy the statutory requirements.2z The technical nature
of the income, gift, and estate tax laws makes it necessary to keep the
tax aspects of the estate plan firmly in mind while drafting the appropriate
legal instruments.
Practically all discussions of the execution of estate plans include
warnings against indiscriminate copying from other legal instruments.
Such warnings seem quite proper because no two estate plans present the
same problems; information about the family and its property is different in each case and property owners have many and varied objectives.
The estate plans ultimately adopted frequently utilize different estate
planning devices, and even if the same legal instrument is required in
two different estate plans, the points to be covered in each may be quite
different. Nevertheless, it should be pointed out that it is the indiscriminate use of clauses from other documents, not the copying per se, that
leads to undesirable results. If the draftsman has a tested model, and
if he is sure that the law has not changed in the meantime and that the
instrument he is preparing should cover the same point in the same way,
it is advantageous to copy from the model in order to save time and
avoid ambiguities.
' The trust must provide that (a) the surviving spouse is entitled for life to
all the income from the corpus of the trust; (b) the income from the corpus of the
trust is payable to the surviving spouse annually or at more frequent intervals; (c) the
surviving spouse has a power to appoint the entire corpus free of the trust to herself
or to her estate or to either; (d) the power of appointment is exercisable by the surviving spouse alone and in all events; (e) the executors may not set up the trust from
unidentified assets which if specifically given would not qualify for the marital deduction.
The trust cannot provide that the trustees may accumulate income, that the income
payable to the surviving spouse is limited to a stated amount, that the trustee may distribute the income to any one other than the surviving spouse, that the power of appointment of the surviving spouse is subject to the consent of anyone else, or that the income
payable to the surviving spouse is to cease or be reduced on any contingency other than
death. INT. REV. CODE § 812 (e).
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III
If the distribution of property within the family group is not
planned in advance, the family may suffer. The property may produce
less income as the result of improper investment or the payment of high
income taxes which could have been reduced. Some of the property itself
may be unnecessarily lost through forced liquidation to obtain cash and
through payment of unduly high death taxes. The property and the
income from it may unexpectedly be distributed to persons other than
those who need it and were intended to have it. The function of the
lawyer is to avoid these and other undesirable consequences through proper
estate planning. 3 This is not an easy task. It requires extensive legal
knowledge concerning the operation of and the taxes on gifts, joint ownerships, living trusts, bequests and devises, testamentary trusts, insurance,
and devices for transferring business interests. It requires non-legal knowledge which the lawyer must frequently obtain from other professional
men, including accountants, insurance advisers, trust officers, and investment counsellors. A review of the steps involved indicates the many
skills necessary for successful estate planning: the facts can be obtained
only through careful and tactful investigation; the preliminary estimates
and computations require knowledge of the tax laws and estate administration; formulation of estate plans is dependent upon knowledge of
estate planning devices and upon creative ability; estate plans can best be
tested by one who has had experience with the operation of similar plans;
and the execution of estate plans requires skill in drafting legal instruments.
The articles which follow discuss intensively the various estate planning
devices. It is hoped that these articles will increase the knowledge of Illinois
laywers concerning estate planning in order that Illinois lawyers may better
carry out their difficult function.
' By carefully planning the estate of each member of the family the lawyer can
do much to prevent future undesirable consequences. He should also advise members of
the family of appropriate modifications needed from time to time to keep the plans up
to date. The family picture changes through marriages, births, children reaching maturity,
marital difficulties, and deaths; the property is invested and reinvested; the charge against
the estate upon the transfer of the property may increase or decrease; the objectives of
the property owners may change; and the new laws affecting estate planning may take
the place of old ones. All these factors require adjustment of estate plans. Opinion No.
210 of the Committee on Professional Ethics, American Bar Association (1941) is
pertinent in this connection: "Many events transpire between the date of making the
will and the death of the testator. The legal significance of such occurrences are often
of serious consequence, of which the testator may not be aware, and so the importance
of calling the attention of the testator thereto is manifest. It is our opinion that where
the lawyer has no reason to believe that he has been supplanted by another lawyer, it
is not only his right, but it might even be his duty, to advise his client of any change
of fact or law which might defeat the client's testamentary purpose as expressed in the
will."

