TRANSFERS BY WILL
BY MIDDLETON MILLER-*

IN ANY CO-ORDINATED ESTATE PLAN or design for disposition
of an individual's property, the place of the will draftsman should be
secure. Many people have occasion to make lifetime transfers of property,
perhaps more have insurance issued on their lives, but few who own substantial property die without making a will. Dying intestate may no
longer be a crime,' but it is nevertheless exceedingly unwise. Apart from
the not inconsiderable privilege a will affords of appointing as executor
an individual with intimate knowledge of one's affairs or a skilled professional fiduciary, or both, few persons would select the scheme of intestate
distribution as their own. Moreover, plans for complete disposition before
death, no matter how carefully formulated, invariably "come a cropper";
the south forty acres, or some other windfall, always comes to hand at
an awkward time. There is no adequate substitute for the ambulatory will.
A will writer has a decided edge over lawyers dealing with inter
vivos instruments of transfer. His client can and should think of death
taxes with impunity. But the degree to which tax consideration should
be allowed to control the making of a will is a different matter. Admirers of
one probate lawyer of comparatively recent fame insist he steadfastly refused
2
until death to recognize that a federal estate tax law had been enacted.
At the other extreme, an active and prosperous breed sing the advantages,
for a substantial fee, of "estate plans," chiefly on the basis of an assumed
saving in taxes of their plan over a tax computed on an outright gift of
all property to the surviving spouse with, of course, the early death of
said spouse. It should come as a surprise to none that a median approach
is here advocated. Competent draftsmen will first find out the wishes
of their potential testators and then try to discover how closely the
enormous toll of death taxes will permit these wishes to be effected. Con* MIDDLETON MILLER.

A.B. 1929, Princeton University; LL.B.
1932, Harvard University; member of the firm of Sidley, Austin,
Burgess and Harper, Chicago, Illinois.

1 The French once regarded intestacy as a crime because of omission to give to the
church. I BoUVIER, LAW DICTIONARY 662 (11 th ed. 1866). Apart from similar considerations of social conscience, gifts to charity now have other advantages. See discussion
at pages 91-93 infra.
'The first federal estate tax law was enacted in 1916 with a maximum rate of ten
percent over $5,000,000. Revenue Act of 1916, § 201, 39 STAT. 777 (1916).
The
law was no more than a police measure to promote uniformity in state death duties until
the 1932 Act which imposed a maximum rate of forty-five percent. Revenue Act of 1932,
§ 401, 47 STAT. 243 (1932).
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gress, in enacting the Revenue Act of 1948 8 with its community property or "marital deduction" principle, has given a frequently effective
tool to gain at least a closer approximation.
THE MARITAL DEDUCTION AND FEDERAL
ESTATE TAX POSTPONEMENT
For the first time since the initial federal estate tax enactment, the
Congress has appreciably checked the impetus of this social measure '
designed to speed the breaking up of concentrations of wealth. The allowance of a marital deduction 6 for gifts to a surviving spouse within narrowly prescribed limits permits postponement of the full impact of the
federal estate tax burden in many instances. Since this deduction admittedly is designed to place citizens of community property and common
law states on an equal footing and the surviving spouse's share in community property is subject to federal estate tax upon subsequent- death,
allowance of the marital deduction is intended only if the marital property will be similarly taxable in the surviving spouse's estate.6 Recognition of this goes far to explain numerous technical provisions of the Act,
particularly the concept of terminable interests and its exceptions.
With respect to wills, three formal aspects of the Act have chief
importance. First, the marital deduction obviously is available only for
the estate of a person who leaves a surviving spouse. However, there
appears to be no curb on successive spouses. Second, its maximum amount
is limited to fifty percent of the adjusted gross estate 7 but cannot exceed
the value of qualified assets included in the federal estate tax gross estate
passing s from the decedent to the surviving spouse. Third, only certain
types of interests in property qualify for the deduction. Most important
8

Pub. L. No. 471, 80th Cong., 2d Sess. (April 2, 1948) (passed over the Presi-

dent's veto) . Hereafter often referred to as the "Act."
' See President Roosevelt's message to Congress, H.R. REP. No. 1681, 74th Cong.,

1st Sess. 2 (1935).
5 INT. REV. CODE § 812 (e).
6SEN. REP. (Senate Finance Committee) No. 1013, pt. 1. 80th Cong., 2d Sess.
26-28 (1948).
INT. REV. CODE § 812 (e) (1) (H). The adjusted gross estate is the gross estate
less funeral and administration expenses, claims, indebtedness on property, and awards for
support. Id. §§ 812 (b) and 812(e) (2) (A). Additional somewhat fancy rules for
elimination of community property should evoke small interest in common law states.
' The marital deduction is available for property other than that passing by will.
The transmission concept is broad and also includes intestate succession, dower, statutory
interest obtained on renunciation, joint ownership with right of survivorship, powers of
appointment and transfers in default, and proceeds of insurance upon the decedent's, life.
INT. REV. CODE § 812(e) (3).
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in this regard are outright fee interests 9 and interests in "qualifying"
trusts. A qualifying trust is one which meets the following tests: The
surviving spouse (a) is entitled for life to all the income from corpus
of the trust payable at least annually and (b) has the right alone and
in all events to appoint the entire corpus free of trust, either during life
or at death, in favor of the surviving spouse or his or her estate, and no
one else has power to defeat such right.
To apprehensive draftsmen the foregoing rules fairly bristle with
problems. Fortunately, the regulations 10 which the Treasury Department proposes to promulgate display a liberal and sensible construction
of the law and if adopted," should allay much of the initial uneasiness.
Under the proposed regulations most of the customary provisions of
modern will trusts are acceptable for a qualifying trust. 2 The surviving
spouse may be made the life beneficiary of the entire net income, and this
will satisfy the statutory requirement of "all the income from the corpus
of the trust." The proposed regulations generously concede the test is
met "if the effect of the trust is to give her substantially that degree of
beneficial enjoyment of the trust property during her life which the principles of the law of trusts accord to a person who is unqualifiedly designated as the life beneficiary of a trust." 11 Even express provision for
distribution of income at least annually is unnecessary in the absence of
circumstances from which a right to accumulate may be inferred. Despite
an oblique reference in the Senate Finance Committee report, 1' capital
' The terminable interest rule of § 812 (e) (1) (B) has limited practical importance.
If the surviving spouse obtains the decedent's entire interest in the property, it qualifies,
even though a terminable one: e.g., a patent, a lease, or a callable bond. However, the law
and regulations should be scrutinized carefully wherever the decedent has at any time conveyed to another an interest in the particular property. A direction to a fiduciary to purchase a terminable interest, such as an annuity, will defeat the marital deduction pro tanto.
INT. REV. CODE § 812(e) (1) (B) (iii).
oAmendment to U.S. Treas. Reg. 105 proposed by the Commissioner of Internal
Revenue on November 6, 1948, and hereinafter referred to as "proposed regulations."
' Adoption of these regulations substantially as proposed now seems probable. A
reminder that even regulations, once adopted, can be amended by the Treasury Department
or held invalid by courts should be superfluous. Careful draftsmen will continue to weigh
the advantages to be gained by insertion of -questionable provisions which depend solely
upon the proposed regulations for their "marital deduction" effectiveness.
"' Provisions included in the franked group are Illinois spendthrift trust, facility of
payment, amortization of-bond premium, treatment of stock dividends as principal, investment in undivided assets, general powers of investment without specific deletion of "terminable interests," and life use of property. Even addition of income to principal for the
terminable death period is permissible if the spouse has power to appoint such income.
Proposed regulations, § 81.47 (c). Not so satisfactorily answered for the present, in
Illinois at least, are powers dealing with unproductive property. Exclusion of unproductive
property from a marital deduction trust appears advisable at this stage. Proposed regulations, § 81.47(c) ; cf. ILL. REV. STAT., c. 30, § 170 (1947).
's Proposed regulations, § 81.47 (c).
a'The Senate Finance Committee Report states that the term "income" is used in
the same sense as in § 162 of the Internal Revenue Code relating to income of estates and
trusts, which, carried to its literal conclusion, would include capital gains in income. SEN.
REP. No. 1013, pt. 2, 16-17, note 6 supra.
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gains may be considered as part of principal in accordance with conventional law.
However, it may be prudent to omit an express power in the trustee
to determine how receipts and disbursements are to be allocated between
principal and income and rely on the Illinois Uniform Principal and
Income Act. While the proposed regulations expressly permit such a
power, permission is qualified by the requirement that "local courts will
impose reasonable limitations on the exercise of such powers." 15 Some
lawyers may still fear the Commissioner will lack the requisite confidence
that Illinois courts will curb license in the exercise of such power. 16
• As it now gradually becomes clear that a marital deduction may
be successfully claimed with more certainty than may be predicted for a
Section 722 excess profits tax refund application, there remains the burning question of how much, if any, of the maximum marital deduction
to claim. This stage assumes prior assembly of all necessary data. The
potential testator's assets transferable by will have been made known,
their value at date of death accurately predicted, insurance analyzed, all
inter vivos transfers disclosed, and the Commissioner's attitude as to
their taxability at death unerringly foretold. Nor have any taxable
joint interests been overlooked. Similar facts have been obtained for the
spouse.
Assuming the accuracy of the "base" so ascertained, the optimum
marital deduction is then a mere matter of simple calculations of tax on
varying assumptions of amounts of marital deduction claimed. "Simple"
can be a relative term. 17 The chief computation bugaboo is the impact
of the Illinois inheritance tax which, on occasion, can have startling
effect.'- Since the federal estate tax is deductible for Illinois inheritance
Proposed regulations, § 81.47(c).
example, the Supreme Judicial Court of Massachusetts; in a trust construction proceeding set against the background of a probable federal tax "angle," held that
such a power permitted distribution of capital gains to the income beneficiary. Dumaine v.
Dumaine, 301 Mass. 214, 16 N.E.2d 625 (1938). Capital gains are not ordinarily
'distributable income under either Massachusetts or, presumably, Illinois law. See' Williams
v. Milton, 215 Mass. 1, 11, 102 N.E. 355, 359 (1913); cf. Long v. Rike, 50 F.2d 124
(C.C.A. 7th 1931). Even should Illinois courts concede, with the Dumaine case, that
such trustee discretionary power is not limited to penumbra cases but permits reversal of
ordinary law concepts, it does not necessarily follow that conventional income, such as
bond interest, for example, can be added to principal. To supply an epithet, such action
might be deemed arbitrary by Illinois courts.
Tax
" Aids for such laborious exercises have appeared and doubtless will multiply.
6 For

Planning for Husbands and.Wives Under the Revenue Act of 1948 (CCH 1948) displays an impressive array of tables calculated to satisfy the insatiable. A Chicago corporate

fiduciary offers a slide rule calculator which supplies convenient rough approximations
(unless your proposed will disposition is too dissimilar for Illinois inheritance tax purposes
from that of the rule's assumptions).
" The Illinois inheritance tax heaps additional uncertainty on this already infirm
structure, for due to the method of taxation of contingent interests, its calcula'tion alorqe
depends upon assumptions as to age, number, and identity of the beneficiaries. Page 89
infra.
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tax purposes, reducing the federal tax through enlarging the marital deduction serves to increase the Illinois tax. This effect is heightened since reduction of the federal tax also reduces the so-called eighty percent credit '"
for which the Illinois tax paid may be applied. State death taxes, heretofore often ignored in planning for larger estates, again assume serious
importance.
From this arithmetical welter, any generalization has doubtful validity. The greatest initial postponement or potential saving occurs through
use of the maximum deduction unless, of course, the remaining taxable
estate is within the $60,000 federal estate tax exemption. If both spouses
have property, claiming less-frequently very much less-than the full
marital deduction produces the least combined death taxes (assuming
the property is not dissipated during the lifetime of the survivor). The
same is probably true where the surviving spouse has no other propertyagain on the assumption that the estate is not so small that the $60,000
exemption factor has a controlling effect.
Fortunately for harassed lawyers, the advocated initial approach
to the problem from a standpoint other than maximum tax saving often
can obviate the necessity for elaborate calculation estimates. If it is
deemed dangerous or distasteful to permit the surviving spouse control
of principal-antipathy toward sharing an estate with a supplanting
husband is not unknown-that settles the matter. 20 At the other extreme,
problems of liquidation and raising tax cash are frequently so onerous
that use of the maximum marital deduction is imperative. Factors affecting
such decision usually include the surviving spouse's need for the additional
income which may be earned on property equivalent in value to the
"postponed tax money," other sources of funds available to the surviving
spouse, the income tax effect on these combined sources, opportunities for
diversion or consumption of the marital deduction property prior to the
death of the surviving spouse, and the age and health of the spouse, as
well as the value of his or her separate property.
After the decision as to amount is reached, the method of exercise
presents fewer problems. Of course, it is necessary to determine the value
of "qualified" taxable property already disposed or to be disposed of outside the will-by inter vivos transfer, joint interests, or insurance. Those
with half an eye for death taxes will readily discern that taking up by will
the slack in excess of fifty percent of the adjusted gross estate is prodigal
with tax money.
Unless the will maker insists (and there are, unfortunately, instances
when he does so with perfect propriety), marital deduction property,
outright or in trust, should be left net of taxes. As only the value of the
SINT. REv. CODE § 813 (b).
o The surviving spouse must have the absolute power to control principal, at least
at death. Page 78 supra.
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property actually passing to the surviving spouse is included, charging
taxes on such property and the interplay of state and federal taxes leaves
a situation annoying to compute." x
If outright disposition is desired, do it forthright :and simply. Perhaps a word of caution on common disaster provisions is appropriate.
Since property received from the spouse does not swell the credit for property previously taxed and a conditional survivorship clause not exceeding
of such a
six months does not defeat the marital deduction, inclusion
22
clause would appear appropriate in the case of outright gifts.
Gifts in trust by will should, if anything, increase in frequency
with the advent of the marital deduction. If in pre-marital deduction
times, property would have been placed in trust for the benefit of the
surviving spouse for purposes of expert management, protection, or relief
from care, such reasons still obtain. And even if avoidance of successive
generation taxes played a leading role (sotto voce), such objective still
calls for a qualified marital deduction trust. As long as a surviving spouse
is given a general power of appointment, a carefully planned gift in
default to the probable objects, even hedged with trust conditions frequently regarded as desirable, does not defeat the marital deduction under
the proposed regulations. 23 Furthermore, if this power is not exercised
at the death of the surviving spouse, the property is not again taxable
for Illinois inheritance tax purposes 24 as it would be if given outright, an
advantage not to be brushed off lightly.
While a general power of appointment in the surviving spouse,
exercisable at least by will, is necessary for a qualified marital deduction
trust, additional powers in the spouse to appoint during lifetime 25 or
powers in the trustee to distribute principal to the surviving spouse do not
' See page 79 supra for interrelated effect of state and federal taxes. Presumably, the
trick may be accomplished by an appropriate adaptation of Greeley's formula. CCH FED.
EST. 8 GIFT TAX SERV. 1 3531.75 (1946). Better still, wait until death and ask the
(G), supplemental
Commissioner for a computation Pursuant to his kind offer. See
instructions to U.S. Treas. Dept. Form 706MD.
MINT. REV. CODE § 812(c) and (e) (1) (D). The survivorship clause is unnecessary for the ordinary marital deduction trust unless loading of the estate of the surviving spouse is appreciably more costly than inclusion in the estate of the predeceasing
spouse.
Proposed regulations, § 81.47 (c).
'People v. Cavenee, 368 II1. 391, 14 N.E.2d 232 (1938).
' An entrancing field of speculation is presented by the possibility of inter vivos
exercise by a surviving spouse of a special power of appointment over the qualified trust
property, in favor of children, for example, and thus dirposing of the marital trust property
free of tax. Such exercise would literally appear not subject to gift tax. INT. REV. CODE
§ 1000 (c) . In view of the express congressional intent to subject the marital deduction
property to an estate tax in the estate of the surviving spouse, it is almost a foregone conclusion that the attempt will fail. SEN. REP. No. 1013, pt. 1, 28. Perhaps the simplest
plug of this tax escape avenue is to regard the exercise of such inter vivos special power a
release pro tcnto of the required general testamentary power which, of course, would
constitute a taxable gift under § 1000 (c).
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defeat the marital deduction. 26 Other things being equal, any invasion
of principal for the benefit of the surviving spouse should be made first
from the marital deduction trust.
The manner of expression of the determined amount does not command unanimity of opinion. An impressive school advocates that qualified property, specifically described, be selected or, failing that, a dollar
amount expressed. However, diffidence as to ability to foresee the values
at death understandably leads to attempts to express the marital deduction
in terms of a formula. On the assumption that the maximum marital
deduction is desired, a primitive expression of a formula marital trust
deduction (an outright formula deduction is easily adaptable) might
read as follows:
If my wife shall survive me, I devise and bequeath to my
brother, HECTOR, and OLD FIDELITY TRUST COMPANY,
to be held as a separate trust fund upon the trusts and conditions
hereinafter set forth in this Article, an amount equal to fifty percent (50%) of the value of my adjusted gross estate as finally determined for federal estate tax purposes, less the aggregate value of any
property or interests in property which passes or has passed from me
under any provision of this Will other than this Article, or by operation of law or otherwise, and which is allowed as a part of the marital deduction under the provisions of Section 8 12 (e) of the Internal
Revenue Code or corresponding provisions of any federal estate
tax law which may be in effect at the time of my death. My Executors shall have power in their sole discretion to satisfy the bequest
made in this Article either wholly or partly in cash or kind, including
real estate or any interest therein, but exclusively from assets with
respect to which a marital deduction is allowable for federal estate
tax purposes, and the value of any asset so used shall, for the purpose of satisfying such bequest, be deemed to be the value finally
determined for inclusion of such asset in my estate for federal estate
tax purposes.
Objections to such a clause are readily apparent. 2T Perhaps the only unsurmountable one is the impossibility of explaining gibberish of this
order to a client. Too great difficulty should not attend importation of
the tax phrase "adjusted gross estate" into a document interpreted under
local law. Pleasant or not, executors and even state courts have to deal
with the impact of federal taxes, and "adjusted gross estate," when finally
determined qua a particular estate, should be as certain as many a phrase
successfully employed in wills. Postponement of the time when the
Proposed regulations, § 81.47 (c).
For a recent expression of the opposing view, see Gutkin and Beck, Will Clauses
and the Marital Deduction, 26 TAXES 1009 (1948).
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amount comprising the gift can be ascertained also has its drawbacks,
but any residuary estate of a wealthy decedent who died just prior to
the 1948 Act was in any realistic sense equally indeterminate where
death taxes were required to be paid out of the residue. The "formula"
approach is not an altogether unhappy one.
The surviving spouse's statutory rights should no more be overlooked now than in a pre-1948 will. If a surviving spouse renounces,
the property taken on renunciation-if otherwise qualified-is eligible
for the marital deduction. 28 Should the claimed marital deduction be
so small that when Viewed in conjunction with other benefits provided,
the spouse's share is less, than the statutory provision, the very existence
of the right to marital deduction with reduction in taxes attendant upon
29
renunciation may prove an additional and decisive incentive to renounce.

PROVISION FOR PAYMENT OF TAXES AND

EXPENSES OF ADMINISTRATION
Certainly one of the most perplexing problems which often confronts
an executor is the question of apportionment of death taxes.3 0 Yet in
the preparation of wills, such potentialities frequently receive scant consideration. Difficulty is caused primarily by the federal estate tax which
often includes in the measure of the tax transfers of property which does
not pass under the will.
No satisfactory solution has yet been shown to this writer. At
the outset, lack of clear authority as to the ultimate burden of the tax
where the will is silent presents difficulty. This state of affairs presumably
makes it imperative for the will to deal with the point; but how to do
so is quite another matter.
Like expenses of administration, the question of payment of IlliSee note 8 supra.
Where such is the case, consideration might be given to insertion of a clause in the
will providing in case of renunciation for a construction equivalent to the spouse predeceasing the testator. This view has a vigorous champion. See Fleming, Drafting Problems
in Wills under the Federal Reuenue Act of 1948, 29 CHI. BAR REC. 231, 237 (1948).

o Expenses of administration, such as executors' and attorneys' fees, generally present
fewer problems. As between income and principal beneficiaries under the will, these expenses
are payable out of principal, although the income beneficiary loses income earned on the
property used to discharge them. ILL. REV. STAT., c. 30, § 163 (1947). As they are
deductible for death tax purposes, tampering with the normal incidence is not recommended. Expenses of administration, as such, are incurred in connection with property
passing under the will, and apportionment problems attendant on death tax payments are
ordinarily not present. If disproportionate expense is entailed, for example, by inclusion
of a large inter vivos trust in a federal estate tax controversy, fair allocation might be
obtained by separate charges to the testamentary estate and the trust: but allocation risks
loss of the deduction of a part of the expense for federal estate tax purposes. Estate of
Robert H. Hartley, 5 TC 645 (1945) ; cf. Estate of Rose M. Harter, 3 TC 1151 (1944).
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nois inheritance taxes, comparatively speaking, affords little difficulty. 8'
It is a tax on the right of succession to property, and although payable
in the first instance by the fiduciary having charge of the property, the
succession of which is subject to tax, it is to be collected ultimately from
8 2
the person receiving the property.
There appears to be no conclusive Illinois authority on the question
of apportionment of federal estate taxes in the absence of testamentary
provision. With the exception of special provisions in the Internal Revenue Code hereafter mentioned, the apportionment of federal taxes depends
34
upon state law. 3 Unlike many other states, including New York, Illinois has no apportionment statute. While apparently the Illinois Supreme
Court never has passed squarely on federal estate taxes, the Court's language in a recent inheritance tax case 35 strongly indicates that Illinois is a
jurisdiction where in the absence of a will provision to the contrary, the
entire federal estate tax is chargeable against the principal of the decedent's
estate.
The Internal Revenue Code gives the personal representative, "unless
the decedent directs otherwise in his will," two specific rights of reimbursement, one from the beneficiary of taxable insurance and the other
from the recipient of property subject to a taxable power of appointment
in the decedent. 38 There is also reinmbursement right of lessor practical
importance given to a conscientious or unfortunate person who pays the
37
tax (out of property subject to the tax) before the executor.
' Perplexities similar to those hereafter considered can be conjured for the Illinois
inheritance tax as well. As this tax is assessed at graduated rates on the total received by
each recipient, an apt case could present questions as to contribution: for example, where
life estates of varying size are given to the same individual under a will and a taxable inter
vivos trust.
SILL. REV. STAT., c. 120, § 378 (1947) ; First Nat'l Bank of Chi. v. Hart, 383
Ill.
489, 50 N.E.2d 461 (1943).
' Speculation as to the propriety of control of the devolution of property through
specification of the ultimate resting place of the federal estate tax burden appears fruitless.
True, the United States Supreme Court long, long ago thought control of the devolution of
property to be the province of the states. United States v. Perkins, 163 U.S. 625, 16 Sup.
Ct. 1073 (1896). Now state dominion is allowed only to the extent Congress refrains
from acting. Harrison v. Northern Trust Co., 317 U.S. 746, 63 Sup. Ct. 361 (1943) ;
Riggs v. Del Drago, 317 U.S. 95, 63 Sup. Ct. 109 (1942). Concession that the power
to intercept more than three-fourths of an individual's property at death includes the power
to channel the remainder is not too shocking.
" N. Y. DECEDENTS' ESTATE LAW § 124. Enactment of such statutes is not a
panacea. New York reports abound in cases concerning the effect of this statute on particular wills.
'First Nat'l Bank of Chi. v. Hart, supra note 32, at 497, 50 N.E.2d at 464.
Whether the Illinois Supreme Court would feel bound to follow this dictum in a case where
apparent inequity results has been queried. See Fleming, Apportionment of Federal Estate
Taxes, 43 ILL. L. REV. 153, 161 (1948).
* INT. REV. CODE § 826 (c)and (d).
2 INT. REV. CODE § 826 (b).
These situations should arise chiefly upon the comparatively infrequent occasions when the Commissioner initiates action or an impetuous
transferee seeks release of the federal estate tax lien. The executor has primary liability for
payment of the estate tax. INT. REV. CODE § 822 (b).
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The federal estate tax, like expenses of administration and Illinois
inheritance taxes, is payable out of corpus.3 8 But the status of interest
and penalties perhaps is not crystal-clear. A guess is hazarded that penalties in Illinois will follow the tax as a principal charge.3 9 The Uniform Principal and Income Act may lend weight to the assumption that
interest is an income charge. 40 And the impact of a six percent interest
rate is not to be ignored in this time of low yields, particularly if the
testator expects his widow to receive "the entire income" commencing
at the date of his death.
In this state of flux as to ultimate death-tax payment burdens, if a
will provides a slightly more complex distribution than "I give all my
property to my beloved spouse," express provision concerning such matters would seem appropriate, if not mandatory. Casual inspection, as
well as the considered judgment of many professional fiduciaries, would
indicate the provision should be in the King's English, clear and unmistakable. 4 1 The attorney, if conscientious, should carefully apprise himself of his client's affairs and define the proper incidence of these troublesome matters upon the future death of his client. But even so things are
seldom what they seem.
Happy the draftsman who is assured that the taxable estate will
consist only of property passing under the will. He states succinctly how
death taxes are to be charged, customarily out of the residuary estate and,
with a gesture of finality, from principal. 42 The additional presence of
The testator may direct
life insurance can often be taken in stride.'
his executor to exercise rights of reimbursement or may forbid him to
do- so, depending upon whether at the time of execution of the will he
desires insurance or other assets to escape estate tax decimation. General
powers of appointment conceivably can be disposed of without fuss; funds
known to be subject to the testator's general power can likewise be
exempted or made to bear their just share, depending upon the testator's
' First Nat'l Bank of Chi. v. Hart, supra note 32.
"In re Sinsheimer's Will, 21 N.Y.S.2d. 573 (Surr. Ct. 1940)

(not otherwise

reported).
*0CompareILL. REv. STAT., c. 30, § 163 (1947) with § 172.
'The more usual ambiguities are to be avoided. "Estate" may refer to the estate
passing under the will or the taxable estate in the federal sense, and description of the type
of taxes can produce confusion. Ferguson v. Massachusetts Audubon Society, 316 Mass.
436, 55 N.E.2d 891 (1944) ; see Fleming, op. cit. supra note 35, at 166.
" Most modern wills lump federal estate and Illinois inheritance taxes. Removal of
the burden of state death taxes from the legatee ordinarily presents no serious problem as
the average testator thinks of specific gifts in terms net of taxes.
"Fortunately, most people on whose lives insurance is in force own some concededly
subject to federal estate tax. A potential testator who, accepting canny advice, has attempted to "remove" all insurance from his taxable estate, a practice all too common in
the 1930's, may call for special treatment.
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current appraisal of the relative merits of the assets respectively comprising
4
the appointive and general estates.
Other areas can be more hazy. A slight degree of sophistication would
lead a draftsman to hesitate to mention apportionment of death taxes in
case of inclusion of an otherwise sound inter vivos trust by reason of contemplation of death. Nor is this the only field; often astute and conscientious scholars fail to foresee when shifting judicial concepts will render
taxable, completed transfers once regarded as impregnable. 45
Even an unusually painstaking testator may fail to forecast whether
income during administration should be devoted to payment of death
taxes or whether the spouse or immediate family will have the paramount
need.
Under all the circumstances it is here suggested that postponement
of the decision by placing it upon the executor is often desirable. If this is
the end sought, a clause similar to the following may be appropriate:
I authorize my Executors to pay out of my general estate devised
and bequeathed under the provisions of Article ...... of this Will,48
either from income or principal as they may deem advisable, all estate,
inheritance, transfer and succession taxes which may be assessed or
become due during the period of administration by reason of my death,
together with interest and penalties thereon, if any; and to exercise
or waive any right which my Executors may have to be reimbursed
" Few will quarrel with the recommendation that unknown funds subject to such
powers should bear their proportionate share of any death tax imposed. Existence of
unknown taxable powers is unlikely as long as the period continues to be extended in which
the non-exercise of a power created before October 2, 1942, is exempt from tax under §
403 of the Revenue Act of 1942, as amended by Pub. L. No. 635, 80th Cong.. 2d Sess.

(June 12, 1948).
"Judicial violation of the sanctuary long afforded life estates created prior to March
3, 1931, has now been consummated. May v. Heiner, 281 U.S. 238, 50 Sup. Ct. 286
(1930)
Hasset v. Welch, 303 U.S. 303, 58 Sup. Ct. 559 (1938); overruled, Commissioner v. Church's Estate, 69 Sup. Ct. 322 (1949).
Ephemeral reversions ("possibilities of reverter" in tax idiom) when created regarded as innocuous, or even non-existent,
have become potential engines of tax destruction. The United States Supreme Court for several years had permitted federal estate taxation of inter vivos trusts solely by virtue of a
reversion expressly retained. Helvering v. Hallock, 309 U.S. 106, 60 Sup. Ct. 444
(1940) ; overruling Helvering v. St. Louis Union Trust Co., 296 U.S. 39, 56 Sup. Ct. 74
(1935). Reversions existing, if at all, by operation of law have now been added to this
mandate. Spiegel's Estate v. Commissioner, 69 Sup. Ct. 301 (1949) (correcting inferior
court decisions too numerous to catalog). With commendable display of restraint and good
judgment, the regulations have declined to press to the limit taxation for express reversions
permitted by the Hallock decision. U.S. Treas. Reg. 105, § 81.17 (1942) as amended
by T. D. 5512, 1946 CUM. BULL. 264. Perhaps the Commissioner, with equal wisdom, can well afford to hold staunchly to existing regulations and continue tax exclusion
in cases of such reversions implied by operation of law as fall without the ambit of the
regulations despite the apparent permission, if by no means unanimous recommendation,
tendered by the Court in the Spiegel decision.
"Care should be exercised to exclude the marital deduction property: otherwise,
complications of calculation ensue. See page 80 supra.
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by any person for any such taxes with respect to any property not
passing under this Will, including insurance upon my life or property
over which I may have power of appointment, upon which any such
tax may be based; and to make deposits ' out of such general estate
on account of such taxes.
Objections to this suggestion can be anticipated. To be sure, certainty
is not achieved; but it affords an opportunity to postpone a decision (if no
clear-cut path is indicated prior to death) until all returns are in and gives
the executor a chance to work out a good faith and untrammeled solution
of an all-too-often perplexing situation. Some may challenge that by such
a clause the testator has "otherwise directed" within the reimbursement
provisions of Sections 826 (c) and 826 (d) of the Internal Revenue Code.
Any objection that it gives the executor a power of appointment should be
promptly overruled, assuming the testator has confidence in his executor.
Similar objection might be raised with equal propriety to a discretion in a
trustee to accumulate income, for example. If such power is exercised in
the best interests of the family, where is the injury? Perhaps some may
regard it as an invitation to litigation on the part of a beneficiary whose
interest has not received the maximum exoneration from the executor's
action. The same potentiality is inherent in many discretionary administrative powers frequently lodged in trustees, yet judicial reports are
comparatively barren of controversies concerning such abuse of fiduciary
discretion.
PROVISIONS FOR SUPPORT OF DEPENDENTS
Under Illinois law unless the will otherwise provides, the widow is
entitled to an award of a reasonable amount for the support of herself and
her minor children for nine months. 8 Frequently a testator's wishes may
be met through inserting in the will a request that the amount of the award
be generously determined. Allowance of an award has the incidental
advantage that the amount is deductible for federal estate tax purposes; but
it must now be reckoned that awards reduce the size of the adjusted gross
estate on which the marital deduction is based. 49 Furthermore, if less than
the maximum marital deduction is claimed and a qualified trust employed,
allowance of an award, as opposed to the increase in marital deduction
Perhaps an unduly cautious but current school challenges the right of an executor
to make a deposit with the State Treasurer to apply on Illinois inheritance taxes, despite
the statute. ILL. REV. STAT., c. 120, § 398 (1947).
" ILL. REV. STAT., c. 3, § 330 (.1947). Also included in her statutory right are
the family pictures and the wearing apparel and jewelry of herself and her children. When
there is no surviving spouse, an equivalent award is available to children under twenty-one
and all female children. Id. § 331.
" INT. REV. CODE § 812(b) and (e) (1) (H).
But an award is not deductible
for Illinois inheritance tax. People v. Forsyth, 273 I11.141, 112 N. E. 378 (1916).
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claimed, serves to shift property free of federal estate tax from a gift in
trust to an outright transfer.
Recognizingthe tax disadvantages of joint tenancy which are beyond
the scope of this article, most homes of persons with substantial property
are owned by one of the spouses outright. A satisfactory method of dealing
with the home is to create a special "house trust" giving the right of
occupancy to the surviving spouse. 50 Such a trust may qualify for the
marital deduction if desired. 51 While circumstances alter cases, discretion
ordinarily dictates that wherever an adult beneficiary is the proper recipient,
household furnishings should be given outright. Separation of a lady from
complete dominion over the personal objects to which she is accustomed
can prove disastrous.

OF SPECIFIC AND RESIDUARY GIFTS,
CHIEFLY IN TRUST
A combination of factors-the desire to relieve families of responsibility and to place property beyond the risk of inexperienced management,
the emergence of professional trustees, an understandable desire to avoid
decimation through successive death taxes, and the urge to found family
dynasties-has led to making the trust device a common vehicle for transmission of property by people of substantial affairs. So customarily do
these take the form of residuary trusts that but brief note of problems of
gifts, apart from residuary trusts, is warranted.
Nonresiduary gifts of money in any substantial amounts should be
subject to maximum limitations which can be adequately expressed in
terms of a percentage of the estate. 52 Without an effective brake, the family
residuary bequests may suffer should the estate decline in value. A power
in the executor to satisfy such gifts in kind frequently facilitates administration. With standard drill of this sort, there should be repeated the
admonition that marital deduction property should be removed from the
portion of the residuary estate which bears the death tax burden.
The pattern of widow for life with remainders to children or even
succeeding life estates to children and remainders to grandchildren, or worse,
is common gossip. Such pattern is still as valid as formerly and, with the
exception of the requisite general power of appointment and attendant
federal estate tax consequences, is available even for a qualified marital
0 At least one circuit court of appeals once did not regard such life use as income to
the surviving spouse. Commissioner v. Plant, 76 F.2d 8 (C.C.A. 2d 1935).
See note 12 supra.
r The "adjusted gross estate" terminology mentioned in connection with determination of the marital deduction is also availabe to the undaunted for this purpose. Pages
82-83 supra.
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deduction trust. 58 Apart from the Rule against Perpetuities 14 which
presents no practical limitation, an Illinois testator has almost untrammeled
freedom in creating indestructible trusts. Few should quarrel with an
admonition to use such power in moderation. A gift of divining the future
fifty years hence is seldom bestowed. The prospect of a trustee's inability
to give assistance to worthy beneficiaries is unpleasant. Aside from a nottoo-remote termination date, at least two tools are available to ameliorate
such troubles without undue tax burdens, at least under existing law. First,
lodgment of special powers of appointment in beneficiaries 55 gives others
opportunities to view things in the light of possible changed conditions.
Second, a power to invade principal permits termination pro tanto. If
lodged in a trustee who is not the beneficiary to whom distribution can be
made, no serious federal. tax penalties are incurred." Aside from this denial
of a seat at the distribution council to the potential recipient, reasons of
trustee guidance, as well as tax assurance, dictate that a standard for
determination of the criteria for distribution be specified. Practically
speaking, a power to distribute principal necessary to support the beneficiary
in accordance with his or her station in life will have the same result as a
power couched in terms of a trustee's "uncontrolled discretion" and has
none of the implications of capricious exercise which has recently proved
fatal in tax fields.57
The increased importance of the Illinois inheritance tax in conjunction
with the marital deduction may warrant a caution concerning taxation of
contingent interests. Under Section 25 of the Illinois Act, 58 transfers
subject to contingencies are taxable at the highest rate which could be
imposed had the contingency most favorable to the State, however remote,
actually occurred. Thus, articulation in a will of all permutations of
survivorship and takers can easily convert a modest maximum fourteen
percent Class 1 rate for direct descendants into a more impressive thirty
percent Class 3 rate for strangers. When adequately briefed, most testators
readily forego making provision for the distressed unborn widow of a
' Proposed regulations, § 81.47 (c).
" Irrespective of vesting, it is unwise to create an Illinois trust which may outlast the
period of the rule. Easton v. Hall, 323 Il. 397, 154 N.E. 216 (1926) ; Armstrong v.
Barber, 239 11. 389, 88 N.E. 246 (1909). Illinois also is a veritable spendthrift trust
paradise. GRISWOLD, SPENDTHRIFT TRUSTS 180 et seq. (2d ed. 1947). Perhaps a trust
in Illinois which is spendthrift as to creditors but permits voluntary alienation is good.
Blair v. Linn, 274 Il1. App. 23 (1934).
5' Properly restricted powers of appointment are now subject neither to federal estate
nor gift tax. INT. REV. CODE §§ 811 (f) and 1000(c). Their exercise by will is subject
to Illinois inheritance tax. ILL. REV. STAT., c. 120, § 375 (4) (1947).
' Property subject to power in a trustee-beneficiary to distribute principal to himself is now includible in the possessor's estate at death for federal estate tax purposes . INT.
REV. CODE § 811 (f).
' See discussion on income distributions pages 90-91 infra.
" ILL. REV.STAT.. c. 120, § 398 (1947).
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The opportunity for recovery when a more likely
potential grandson.1
contingency falls in, particularly now that interest is no longer allowed,
is not altogether adequate compensation for the initial increased tax; nor
does the permitted deposit 60 of approved security with the State Treasurer
and the interim receipt of interest earned always furnish an adequate
answer. But should the Illinois tax not equal the eighty percent federal
credit these considerations are tempered, and Section 25 offers the pleasant
possibility of future recoupment with no pangs of additional, combined,
initial death tax payments.
Such precautions are unnecessary in describing the possible objects of
special powers of appointment, since only the exercise is taxable for Illinois
inheritance tax purposes.61 From the standpoint of existing tax limitations,
only the federal classifications need be observed in the creation of powers.
FLEXIBILITY AND INCOME TAXES
Subscription to the thesis that too rigid and permanent trust structures
are unwise is compatible with approval of flexibility in the distribution
of income. If more income is available than is required for the family
needs, then a sound discretion lodged in the trustee, based upon standards
provided in the will which are sufficiently definite to be readily enforceable
by a court of equity, appears well-suited to the long-range viewpoint
required for testamentary trusts and, therefore, affords reasonable assurance
of fair future tax treatment as well. 62 The recent history of trust income
taxation should convince any taxpayer, short of an incurable optimist, that
attempts to place the enjoyment of testamentary trust income in A and the
tax burden on B are doomed to failure. Notorious examples of devices no
longer efficacious include provisions (a) for payment of specified amounts
primarily out of income but also out of principal to the extent income is
insufficient, and (b) distribution of income conditioned on survivorship
at specified times, selecting a date following so closely the beginning of the
trustee's tax year as to insure that no appreciable amount of current income
could be received.

63

' Spouses of children, but not of more remote descendants, are within Class 1. Con-

cern for nonexistent descendants of adopted children carries similar tax penalties.
REV.STAT., C. 120, § 375 (1947).
60ILL. REV. STAT., c. 120, § 398 (1947).
6 See note 55 supra.

ILL.

"l It is not here suggested that such precaution is necessary under existing law. How-

ever, the present "Clifford" regulations, while dealing only with inter vivos trusts, may
well point the way for wary will draftsmen. U.S. Treas. Reg. 111, § 29.22 (a) -21 (d)

(1943).
" In each of these situations, income formerly taxable to the trustee is now taxable
to the recipient beneficiary. INT. REV. CODE § 162 (d) effecting legislative repeal of

Helvering v. Pardee, 290 U.S. 365, 54 Sup. Ct. 221 (1933) (income annunity); Commissioner v. Dean, 102 F.2d 699 (C.C.A; 10th 1939) (fixed periodic distribution).
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Nonetheless, as long as the present system of income taxation persists,
similar attempts doubtless will continue. It is here suggested that for those
wont to dabble with fire, an inter vivos trust of not too substantial an
amount is a more-fitting vehicle than a will for continuance of the unequal
contest with the Commissioner. The marital deduction adds one obvious
variation to the traditional pattern. If investment and other conditions
warrant, the following departure may appeal to some: provision for
exhaustion of the marital deduction trust through distributions of principal,
as well as income to the surviving spouse for living expenses, with a
contemporaneous accumulation of income in a nonqualifying trust. Certainly, where the surviving spouse is the beneficiary of both types of trusts,
provision that any distribution of principal be first made out of the qualifying trust would appear now to be obligatory.
Whenever there is possibility of accumulation of income or substantial
realized gain from appreciation of principal, creation of separate trusts for
separate beneficialies will create additional tax entities with attendant
reduction in combined taxes. Although it borders on the absurd to suggest
that care should be taken to state the creation of separate trusts in terms
crystal-clear, the continual flow of litgation on the score proves this advice
goes unheeded."1
The combination of a sound discretion lodged in a carefully selected
trustee, with separate trusts for the respective beneficiaries, may well afford
the best protection of those beneficiaries and also gain the incidental
advantage of legitimate tax saving which, after all, is one element of
protection of the trust estate. Against these advantages should be weighed
the debilitating effect on the beneficiaries of financial guardianship too long
continued.
CHARITABLE GIFTS
It is understandable that charitably-inclined people who are financially
able should prefer to watch the operation and effect of their gifts while
still alive. Conceded that government is committed to tax subsidy of
charity, it is not surprising that greater reduction in tax burden comes
through the establishment of charitable 85 foundations by the living. 6
' The bellwether cases are U.S. Trust.Co. v. Commissioner, 296 U.S. 481, 56 Sup.
Ct. 329 (1936), and Helvering v. Mcllvaine, 296 U.S. 488, 56 Sup. Ct. 332 (1936).
For more recent examples of the steady stream, see Kelly's Trust v. Commissioner, 168
F.2d 198 (C.C.A. 2d 1948) (aid of local courts also enlisted), and William L. Mellon,
Jr., 11 TC 135 (1948).
' For purposes of brevity, gifts solely for charitable, religious, scientific, or educational purposes, devoid of the interdicted statutory stigma of legislative pressure, are here
indiscriminately designated as "charitable."
' Reduction of income taxes, avoidance of tax on realized capital gain on appreciated
principal, the opportunities to convert not readily marketable assets into cash to the extent
of the taxpayer's top bracket-bounded, of course, by the 15% limitation-all come
readily to mind in the case of living donors. INT. REV. CODE § 23 (o) and U.S. Treas.
Reg. 11l, § 29.23 (o)-1 (1943).
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But assuming the requisite vehicle has not been established during life,
the philanthropist with sufficient funds to spare may still successfully set
up the agency by will. The requirements for federal tax exempt status
are substantially the same.0 7 In many situations creation of a testamentary
charitable trust has decided advantages over gifts to already existing
charities. Individuals, including members of the family, may be designated
to administer the trust, and management of the property so devoted to
charity is not relinquished by the family group. Yet the desired charities
may have the income from the trust or the principal, as well, if the trustees
are so authorized.
By making charitable testamentary gifts in the form of property for
which no ready market exists, not only can death tax deductions be
obtained, but estate liquidity improved. Similarly valuable but lowincome-yield properties given to charity often play a substantial part in
solving the problems of death taxes without serious diminution of earning
power for the family.
For extremely large fortunes concentrated in particular businesses
without established markets, the charitable foundation or trust furnishes
a possible, and perhaps the only, solution for retention of family business
control and escape from the necessity of ruinous liquidation upon death.
The Ford Foundation, holding nonvoting stock of the Ford Motor
Company, is reputedly the signal example of this method.68
For those estates which cannot afford immediate sacrifice of incomeproducing property, 69 a gift in trust with a remainder interest to charity
may offer an advantageous solution to problems. Particularly is this true
where there is a surviving spouse but no descendants. If the surviving
spouse is a life beneficiary, an effective gift to charity increases the income.
Property otherwise used to pay taxes swells the property available to

'The customary inter vivos machinery is a charitable corporation, fund, or foundation exempt from income tax under the Internal Revenue Code § 101 (6); contributions to which are deductible under § 23 (o). The estate tax deduction, while somewhat
broader, includes the above objects in terms of transfers to corporations organized for, or
to trustees to be used exclusively for, charitable purposes. INT. REV. CODE § 812(d). In
case of transfers to testamentary trustees for the purposes specified, the income tax deduction comes from amounts paid or permanently set aside or used exclusively for the requisite
purposes. INT. REV. CODE § 162 (a). Other differences include a permissible estate tax
deduction for distributions to foreign charities. Cf. Estate of Emily St. A. Tait, 11 TC
Nor need the trust be operated exclusively for charitable purposes to
No. 89 (1948).
obtain estate tax deduction, if the donated property is sufficiently earmarked for such purposes. Levey v. Smith, 103 F.2d 643 (C.C.A. 7th 1939).
" See Clark, How to Get the Most Out of the Deduction for Charitable Contributions by Individuals and Business, SIXTH ANN. INST. ON FEDERAL TAXATION, N.Y.U.
1015, 1033 (1948).
" For the sporting, there are possibilities of transfers to charity subject to charges
in favor of the decedent's family. An elaborate scheme, surprisingly successful, is contained in Edward Orton. Jr., Ceramic Foundation, 9 TC 533 (1947). The Commissioner,
quite understandably, does not agree with the Orton case. (Non-acq., 1947-2 CUM.
BULL. 6).
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provide income in the same manner that the marital deduction makes
available property which would otherwise be sacrificed to provide tax
money.
The major problem in charitable trust remainders is the question of
encroachment on principal. An unrestricted right to invade principal for
a private beneficiary or even a right limited by a non-judicially acceptable
curb destroys the estate tax deduction. 70 The recommended procedure is to
An incidental tax advantage not to be scorned in gifts of charitable
72
remainders is the freedom from income tax on recognized capital gains.
This is available only if the will does not reverse the ordinary rule that
capital gains are not distributable to income beneficiaries.7 s
The foregoing tax considerations are all federal. The Illinois inheritance tax effect should not be altogether ignored. Apart from geographical
limitations, an acceptable charity for federal purposes should meet the
Illinois requirements. 7 4 The recent tendency has been to broaden the
exemption to admit extra-state charitable activity if Illinois regions will
also benefit. 75 Furthermore, since 1945 a reciprocal exemption is granted
to out-of-state charities if the laws of the foreign state of organization or
residence extend the same privilege to Illinois charities. 7
SELECTED MECHANICS AND OTHER

NONDISPOSING PROVISIONS
Not the least vivid nightmare which may confront an executor is the
question of double domicile and its attendant double taxation.7 The
7

Henslee v. Union Planters Nat'l Bank Z4Trust Co., 69 Sup. Ct. 290 (1949);

Merchants Nat'l Bank of Boston v. Commissioner,

320 U.S. 256,

64 Sup. Ct. 108

(1943) ; Cf. Ithaca Trust Co. v. United States, 279 U.S. 151, 49 Sup. Ct. 291 (1929).

avoid provisions for invasion or, if necessary to insure the proper care of
the income beneficiary, to set a maximum limit.71
'U.S. Treas. Reg. 105, § 81.46 (1942).
72
G.C.M. 10423, XI-2 CuM. BULL. 127 (1932).

Conversely, distributions of

principal to charity have no income tax benefit unless the will provides for distribution of
capital gain income to charity. Frank Trust of 1931 v. Commissioner, 145 F.2d 411
(C.C.A. 3rd 1944).

REV. STAT., c. 30, § 161(2) (1947).
'ILL. REV. STAT., c. 120, § 401 (1947).
SPeople v. First Nat'l Bank, 364 II1. 262, 4 N.E.2d 378 (1936) ; cf. People v.
O'Donnell, 327 Ill. 474, 158 N.E. 727 (1927).
SILL. REV. STAT., c. 120, § 401 (1947).
The tenacious Dorrance litigation, involving payments in excess of $14,000,000
to Pennsylvania and in excess of $12,000,000 to New Jersey as well, still occupies first
rank. In re Dorrance's Estate, 113 N.J. Eq. 266, 166 Atl. 177 (Prerog. Ct. 1933),
115 N.J. Eq. 268,.170 At. 601 (Prerog. Ct. 1934), 116 N.J. Eq. 204, 172 Atd. 503
(Prerog. Ct. 1934), 13 N.J. Mis. R. 168. 176 At. 902 (Sup. Ct. 1935), 116 N.J.L.
362, 184 Ad. 743 (Ct. Err. & App. 1936), cert. denied, 298 U.S. 678, 56 Sup. Ct.
949 (1936); In re Dorrance's Estate, 309 Pa. 151, 163 Atd. 303 (1932). 172 At. 900
(1933), cert. denied, 287 U.S. 660, 53 Sup. Ct. 122 (1932), 288 U.S. 617, 53 Sup.
Ct. 507 (1933); Dorrance v. Martin, 296 U.S. 393, 56 Sup. Ct. 278 (1935).
7ILL.
7
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testator's recitation of place of domicile in his will is at least evidence of his
actual domicile.78 Perhaps even more persuasive is recognition by the will's
description of the location of decedent's "household goods." The "house
to
trust" mentioned earlier can be an appropriate domicile anchor. Gifts
7 9
charities local to the contended domicile are also indicative of intent.
Mechanics for succession of fiduciaries are often slighted. Workable
machinery will avoid needless expense of court proceedings. If resignation
is to be permitted, express provision should be inserted; 0 similarly powers
for appointment of successors should be articulated. If powers of removal
are granted, consideration should be given to the tax effect of possession of
such power by a beneficiary. It is prudent to regard the power to remove
coupled with the power to appoint a successor as the equivalent of the
possessor s occupancy of the trusteeship for all purposes-taxes included.
And wholly apart from fiduciary personnel, many regard provisions for
relocation of the trust res as essential to forestall abuse by local political
authorities.
Concerning general administrative powers of trustees, the writer is
convinced that the effective solution is careful selection of responsible
trustee personnel. Given the proper trustees, they should be afforded wide
latitude in administrative matters to cope sucessfully with problems as they
arise. Limitations, such as restriction of investments to municipals north
of the Ohio and east of the Mississippi, regardless of the testator's deepseated convictions, may not continue to be workable. The same considerations apply to executors, as well, and a grant to executors of powers
equivalent to those given trustees can, not only eliminate probate court
orders but materially assist in swift and economical estate administration.

Despite the announced rationale of subordination or tax considerations, they have loomed large in this discussion. Perhaps no apology is
needed, for death taxes certainly make up by far the largest initial expense
in the establishment of a testamentary estate, and income taxes can often
prove to be the costliest single item in the price of its continuance.
"In re Estate of Meyers. 137 Neb. 60, 288 N.W. 35 (1939) ; In re Barbour's
Estate, 185 App. Div. 445, 173 N.Y. Supp. 276 (1918), aff'd, 226 N.Y. 639, 123
N.E. 854 (1919).
" See In re Barbour's Estate, supra note 78.
' In absence of express provision in the instrument, a trustee has no inherent power
to resign. SauvAge v. Gallaway, 329 Ill. App. 38, 66 N.E.2d 740 (1946); 1 SCOTT,
TRUSTS § 106 (1939).

