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To say after U.S. Supreme Court’s landmark decision extending the
right to marry to same-sex couples in Obergefell v. Hodges that the simmering dispute over marriage turned into a “raging inferno” would be an
understatement. Collisions over same-sex marriage erupted almost immediately around the country–captured most famously by Kentucky clerk
Kim Davis, who shut down marriage to heterosexual and same-sex couples alike, rather than “violate [her] conscience.”
Despite the possibility of muting the impact on religious dissenters
with well-drawn statutory protections, a dangerous idea has taken hold:
namely, that it is far better to “get the government out of the marriage
business” entirely rather than enacting piecemeal “fixes” to permit those
deeply opposed to same-sex marriage to step aside. This Article unpacks
competing visions advanced by legislators, social conservatives, and others for “getting the government out of marriage”—from the idea that society should simply redub civil marriages as civil unions to proposed legislation that would eliminate the status of marriage in favor of enforcing
parties’ contractual agreements.
* Roger and Stephany Joslin Professor of Law; Director, Family Law and Policy Program; CoDirector, Epstein Health Law and Policy Program, University of Illinois College of Law.
I am grateful for the thoughtful comments received from Albertina Antognini, Marc DiGirolami,
James Donovan, Alan Hawkins, Nicole Huberfeld, Rob Katz, Eleanor Kinney, Kurt Lash, Mark Movsesian,
Margaret Ryznar, and participants and attendees in the 2015 Annual Religious Freedom Review; The World
Parliament of Religions; St. John’s University School of Law’s Colloquium on Law and Religion, the IASJF
Conference at San Pablo Catholic University in Arequipa, Peru; the Symposium on Law, Religion and the
Family Unit After Hobby Lobby: A Tribute to Professor Harry Krause at the University of Illinois College of
Law; faculty workshops at Villanova University School of Law; the University of Kentucky College of Law;
Indiana University Robert H. McKinney School of Law; the School of Law and the Department of Family Life
at Brigham Young University; and Professor Kurt Lash’s Constitutional Law Colloquium class. I would like to
thank the Cline Center for Democracy, and especially Dan Shalmon, for his expertise and assistance with the
use of Crimson Hexagon. I am grateful for the insightful edits of Heidi Brady and Robert Morse of the Law
Review, and the expert research assistance I received from Anna Gotfryd.
This Article describes Utah’s landmark Utah Compromise, with which I assisted the Utah Legislature.

1445

WILSON.DOCX (DO NOT DELETE)

1446

12/11/17 12:25 PM

UNIVERSITY OF ILLINOIS LAW REVIEW

[Vol. 2016

This Article argues that each proposal fails to preserve vital benefits
and features of marriage as we currently understand it. First, radically
transforming the state’s relationship to marriage, whatever form that may
take, risks disturbing the delicate web of norms around marriage. Marriage signifies faithfulness, permanence, emotional and financial interdependence, and physical security—norms that are furthered by continued
inclusion of religious couples in the civil institution now known as “marriage.” Transforming the state’s relationship to marriage carries the risk
that by cleaving apart what has always been two intertwined aspects of
marriage—civil and religious—society over time will come to see the resulting institutions as wholly separate, leading to an unwinding of the
norms.
Second, each proposal glosses over a tangle of practical problems:
What happens to the millions of Americans who have relied upon the
state’s existing structure? Further, how will couples who “contract” rather than “marry” secure the myriad social benefits attached to marital
status, such as entitlement to spousal benefits from employers or Social
Security? Will contracting couples have the foresight, discipline, and,
most significantly, roughly equal bargaining power to arrive at fair
agreements governing the financial and domestic aspects of their relationship?
Finally, the Article returns to the fork in the road facing state legislators: “end marriage” or enact commonsense accommodations for those
who cannot, consistent with their faith, facilitate particular marriages.
This Article concludes that it is far wiser to enact specific protections for
religious objectors post-Obergefell than to radically deconstruct marriage. Ultimately, society should be loath to unwind the religious and civil
dimensions of marriage since the consequences may be so profound.
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I.

INTRODUCTION

To say after U.S. Supreme Court’s landmark decision extending the right
to marry to same-sex couples that the simmering dispute over marriage turned
into a “raging inferno”1 would be an understatement. Within hours of Obergefell v. Hodges,2 Texas Senator Ted Cruz called its release “some of the darkest
24 hours in our nation’s history.”3 For him and many others, the decision represented “judicial lawlessness.”4 Even more measured voices, like Chief Justice
John Roberts, worried that “[s]tealing this issue from the people will for many
cast a cloud over same-sex marriage, making a dramatic social change that
much more difficult to accept.”5 Reading portions of his twenty-nine page dissent from the bench for the first time in his decade-long tenure,6 Chief Justice
Roberts also accused the majority of “an act of will, not legal judgment.”7
“People of faith,” he said, “can take no comfort in the treatment they receive

1. Greg Bluestein, White House Contenders Pledge in Georgia that Gay Marriage Fight Will Go on,
AJC (July 10, 2015), http://politics.blog.ajc.com/2015/07/06/white-house-contenders-pledge-in-georgia-thatgay-marriage-fight-will-go-on/ (“‘In this last election, 54 million evangelical Christians stayed home,’ Cruz
said, his voice rising. ‘It’s my hope that that marriage decision serves as a spark to start a fire that becomes a
raging inferno and awakening that sweeps this country as the body of Christ rises up to defend the values that
have built America into this great nation.’”).
2. 135 S. Ct. 2584 (2015).
3. Hunter Walker, Ted Cruz Says ‘Lawless’ Supreme Court Rulings Have led to ‘Some of the Darkest
24 Hours in Our Nation’s History’, BUS. INSIDER (June 26, 2015, 5:18 PM), http://www.
businessinsider.com/cruz-supreme-court-rulings-mean-the-darkest-24-hours-in-history-2015-6.
4. Alan Blinder & Tamar Lewin, Clerk Chooses Jail Over Deal on Gay Unions, N.Y. TIMES, Sept. 4,
2015, at A1, available at http://www.nytimes.com/2015/09/04/us/kim-davis-same-sex-marriage.html (quoting
Senator Ted Cruz as saying “Today, judicial lawlessness crossed into judicial tyranny,”).
5. Obergefell, 135 S. Ct. at 2612 (Roberts, C.J., dissenting) (“Five lawyers have closed the debate and
enacted their own vision of marriage as a matter of constitutional law. Stealing this issue from the people will
for many cast a cloud over same-sex marriage, making a dramatic social change that much more difficult to
accept.”).
6. Id. at 2611–26; ‘Court is not a Legislature’: Roberts Rips Gay Marriage Ruling, Day After He
Backed ObamaCare, FOX NEWS (June 26, 2015), http://conservativeread.com/court-is-not-a-legislature-robertsrips-gay-marriage-ruling-day-after-he-backed-obamacare/ (“In his dissenting opinion – which he read from the
bench for the first time in nearly 10 years as chief justice–Roberts charged Friday that the court had no right to
intervene in what should be a democratic debate by the people, at the state level, over same-sex marriage.”).
7. Obergefell, 135 S. Ct. at 2612.
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from the majority today.”8 He predicted that these issues would soon again be
before the Court.9
Chief Justice Roberts proved right in a matter of weeks. Collisions over
same-sex marriage erupted almost immediately around the country—from Alabama, Indiana, and North Carolina to Ohio, Louisiana, Oregon, and beyond.10
Predictably, the earliest collisions involved marriage registrars, magistrates,
and judges who facilitate the State’s oversight of marriage, making them the
classic “canary in the coal mine.”
Most infamously, elected county clerk Kim Davis shut down marriage to
everyone in Rowan County, Kentucky, refusing to issue licenses to heterosexual and same-sex couples alike, and barring anyone else in her office from doing
so, too.11 Davis’ stated reason: “[I]t would conflict[] with God’s definition of
marriage,” and “would violate [her] conscience.”12 Federal District Court Judge
David Bunning broke the impasse, instructing Davis to issue the licenses.13
When she refused, Bunning jailed her for contempt of court and ordered Davis’
deputies to issue the licenses or go to jail, too.14 Davis appealed to the U.S. Supreme Court, which summarily denied her request for relief.15
8. Id. at 2626.
9. Id.
10. Adam Beam, Kentucky Clerk: Let People Buy Marriage Licenses Online, SALON (July 6, 2015, 4:01
PM),
http://www.salon.com/2015/07/06/kentucky_clerk_let_people_buy_marriage_licenses
_online/; Nick Gass, Same-Sex Marriages Still on Hold in Louisiana, Mississippi, POLITICO (June 26, 2015,
1:00 PM), http://www.politico.com/story/2015/06/mississippi-gay-marriage-on-hold-supreme-court-ruling119473; Rose Hackman, Meet the Alabama Judges Who Refuse to Issue Marriage Licenses–Gay or Straight,
GUARDIAN
(July
12,
2015,
7:00
AM),
http://www.theguardian.com/us-news/2015/
jul/12/alabama-judges-gay-marriage-licenses; Mark Joseph Stern, Texas Attorney General Encourages Clerks
to Refuse Marriage Licenses to Gay Couples, SLATE (June 29, 2015), http://www.slate.com/
blogs/outward/2015/06/29/texas_attorney_general_encourages_clerks_to_refuse_marriage_licenses_to.html;
see Jonathan Weisman, Republicans Setting Sights on Same-Sex Marriage Law, N.Y. TIMES, July 18, 2015, at
A10, available at http://www.nytimes.com/2015/07/18/us/politics/republicans-setting-sights-on-same-sexmarriage-law.html; McCrory Vetoes NC Religious Objection Bill on Gay Marriage, ABC 11 & ASSOCIATED
PRESS (May 29, 2015), http://abc11.com/politics/mccrory-vetoes-nc-religious-objection-bill-on-gaymarriage/746406/.
11. See Jack Brammer, 57 Kentucky County Clerks Ask Governor for Special Session on Same-Sex Marriage
Licenses,
LEXINGTON-HERALD
LEADER
(July
8,
2015),
http://www.kentucky.com/
news/politics-government/article44609073.html; Ryan Felton, Kentucky Clerk Kim Davis Released from Jail
After Judge Lifts Contempt Ruling, GUARDIAN (Sept. 8, 2015, 4:22 PM), http://www.
theguardian.com/us-news/2015/sep/08/kentucky-clerk-kim-davis-released-from-jail; Eyder Peralta, Just Before
Big Rally, Kim Davis is Released from Jail, NPR (Sept. 8, 2015, 1:03 PM), http://www.npr.
org/sections/thetwo-way/2015/09/08/438587612/hours-before-big-rally-judge-orders-kim-davis-released. Davis
is not an outlier in Kentucky. Fifty-seven of Kentucky’s 120 county clerks asked then-governor Steve Beshear
in a letter to call a special legislative session to address issuance of same-sex marriage licenses. Letter from
Kentucky County Clerks to Steve Beshear, Kentucky Governor (July 8, 2015), available at
http://vereloqui.blogspot.com/2015/07/57-county-clerks-sign-letter-to-beshear.html.
12. Abby Ohlheiser, Kentucky Clerk Kim Davis on Gay Marriage Licenses: ‘It is a Heaven or Hell Decision,’ WASH. POST (Sept. 1, 2015), https://www.washingtonpost.com/news/acts-of-faith/wp/2015/09/
01/kentucky-clerk-kim-davis-on-gay-marriage-licenses-it-is-a-heaven-or-hell-decision/.
13. Kentucky Clerk Kim Davis Ordered to Jail for Refusing Marriage Licenses to Gay Couples, ABC7
(Sept. 3, 2015, 5:49 PM), http://myinforms.com/en-us/a/16085281-kentucky-clerk-kim-davis-ordered-to-jailfor-refusing-marriage-licenses-to-gay-couples/.
14. Id.
15. Davis v. Miller, 136 S. Ct. 23 (2015), available at http://www.supremecourt.gov/orders/
courtorders/083115zr2_d18e.pdf. Judge Bunning ultimately released Davis from custody when she indicated
she would not block others from issuing licenses. Gabe Gutierrez & Jon Schuppe, Kim Davis Leaves Kentucky
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Like Davis, ordinary citizens also sought to distance themselves from the
new public meaning of marriage. Some couples said they would divorce in order to avoid the stain on their marriages.16 More than seven hundred religious
figures signed a pledge “to disengage civil and Christian marriage,” saying they
will “no longer serve as agents of the state in marriage.”17 In their view, “to
continue with church practices that intertwine government marriage with Christian marriage will implicate the Church in a false definition of marriage.”18
Faced with deep unease over the public meaning of marriage, commentators—and increasingly—legislators have latched onto a seductively simple solution to the conflicts erupting around same-sex marriage: “[G]et the government out of the marriage business, altogether.”19 Noting that the government
has “involve[d] itself in every nook and cranny of our lives,” U.S. Senator
Rand Paul said in Time Magazine that the Supreme Court’s conception of marriage “conflict[s] with sincerely felt religious convictions of others.”20 According to Paul, “the government should not prevent people from making contracts
but that does not mean that the government must confer a special imprimatur
Jail, Vows to ‘Keep on Pressing’, NBC NEWS (Sept. 9, 2015, 7:35 AM), http://www.
nbcnews.com/news/us-news/judge-orders-kim-davis-freed-kentucky-jail-n423541. Davis later removed her
name from the marriage licenses, arguing that affixing the name of her office, which contains her name, endorsed the marriage. Ryland Barton, Kentucky County Clerk Remains Defiant After Returning to Work, NPR
(Sept. 14, 2015), http://www.npr.org/2015/09/14/440327578/kentucky-county-clerk-remains-defiant-afterreturning-to-work. Kentucky Governor Matt Bevin removed clerks’ names from the marriage license form via
an Executive Order. See Gov. Bevin Orders Change to Marriage Licenses, Overturns Action on Felon Voting
Rights,
WKYT
(Dec.
22,
2015,
2:55
PM),
http://www.wkyt.
com/content/news/Gov-Matt-Bevin-removes-clerks-names-from-marriage-licenses-363285611.html. Governor
Bevin clarified that the Executive Order would have no effect on the legality of any issued marriage licenses.
Bevin asserted that Kentucky’s Religious Freedom Restoration Act, which “reads differently from” its federal
counterpart, may actually require the change. See Marty Lederman, Merry Christmas, Kim Davis!,
BALKINIZATION
(Dec.
23,
2015,
7:51
AM),
http://balkin.blogspot.com/
2015/12/merry-christmas-kim-davis.html.
16. See Graham Gremore, Christian Couple Threatens to Get Divorced if Gay Marriage is Made Legal,
QUEERTY (June 10, 2015), http://www.queerty.com/christian-couple-threatens-to-get-divorced-if-gay-marriageis-made-legal-20150610 (“My wife and I, as a matter of conscience, refuse to recognize the government’s regulation of marriage if its definition includes the solemnization of same sex couples.”).
17. Ephraim Radner & Christopher Seitz, The Marriage Pledge, FIRST THINGS (last visited Aug. 27,
2016), http://www.firstthings.com/marriage-pledge (“Therefore, in our roles as Christian ministers, we, the
undersigned, commit ourselves to disengaging civil and Christian marriage in the performance of our pastoral duties. We will no longer serve as agents of the state in marriage. We will no longer sign government-provided marriage certificates. We will ask couples to seek civil marriage separately from their
church-related vows and blessings. We will preside only at those weddings that seek to establish a Christian marriage in accord with the principles articulated and lived out from the beginning of the Church’s
life.”); see also Bryan Cones, It’s Time to Separate Church and State Marriages, U.S. CATHOLIC, Feb.
2014,
at
40–43
available
at
www.uscatholic.org/
articles/201402/its-time-separate-church-and-state-marriages-28452.
18. Radner & Seitz, supra note 17. The impulse to withdraw religious marriage from the public sphere is
part of a larger movement by some believers to retreat from civil culture and develop instead intentional orthodox communities of believers. See Damon Linker, The Benedict Option: Why the Religious Right is Considering
an
All-Out
Withdrawal
from
Politics,
WEEK
(May
19,
2015),
http://theweek.
com/articles/555734/benedict-option-why-religious-right-considering-allout-withdrawal-from-politics.
19. Keith Ablow, When it Comes to Marriage, Government Should Divorce Itself, FOX NEWS (Mar. 27,
2013), http://www.foxnews.com/opinion/2013/03/27/when-it-comes-to-marriage-government-should-divorceitself.html.
20. Rand Paul, Rand Paul: Government Should Get Out of the Marriage Business Altogether, TIME
(June 28, 2015), http://time.com/3939374/rand-paul-gay-marriage-supreme-court/.
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upon a new definition of marriage. Perhaps the time has come to examine
whether or not governmental recognition of marriage is a good idea.”21
Newly elected Kentucky Governor Matt Bevin also believes “the government should be out of the marriage business altogether.”22 For Bevin, “the
religious covenant of marriage [is separate from] from the legal, contractual relationship . . . recognized by the state” and should be “treated as such.”23 In
Bevin’s view, “simply by separating” the two aspects of marriage, society can
protect “rights to freedom of religion.”24
Legislators have, however, advanced quite different conceptions of what
it would mean to “end marriage.”25 A spate of bills in Oklahoma, Michigan,
and Utah would shift responsibility for issuing marriage licenses to “churches
of any denomination, even a notary public,”26 in order to insulate religious objectors from having to “accept . . . marriage” in its current form or “reject
[one’s] own beliefs regarding [marriage].”27 A Tennessee legislator advocates
for a return to common law marriage, saying that marriage clerks “don’t answer
to the Supreme Court.”28 Legislators in Alabama and Indiana would eliminate
marriage licenses altogether in favor of marriage contracts. 29 Seeing marriage
21.
22.

Id.
Matt Bevin Urges Gov Beshear to Protect Constitutional Rights of County Clerks, MATT BEVIN FOR
GOVERNOR,
http://mb4kentucky.nationbuilder.com/matt_bevin_urges_gov_beshear_to_
protect_constitutional_rights_of_county_clerks (last visited Aug. 27, 2016).
23. Id.
24. Id.
25. Michael A. Lindenberger, A Gay-Marriage Solution: End Marriage?, TIME (Mar. 16, 2009),
http://content.time.com/time/nation/article/0,8599,1885190,00.html?xid=rss-mostpopularemail.3. A number of
state lawmakers have backed legislation that “would make a law that ‘any court decision purporting to strike
down natural marriage, including Obergefell v. Hodges, is unauthoritative, void, and of no effect.’” Mark
Hodges, Tennessee Bill Would Nullify Supreme Court’s Gay ‘Marriage’ Decision Statewide, LIFE SITE (Sept.
18, 2015, 6:47 PM), https://www.lifesitenews.com/news/tennessee-bill-would-nullify-supreme-courts-gaymarriage-decision-statewide. It goes without saying that such misguided measures cannot overturn the binding
precedent of the U.S. Supreme Court, though they would carry symbolic significance, particularly if passed in a
majority of the states. See also Marty Lederman, In Case You’re Wondering What the Hell is Going on with
Judge Roy Moore Ordering Alabama Probate Judges not to Issue Same-Sex Marriage Licenses,
BALKINIZATION (Jan. 6, 2016, 6:46 PM), http://balkin.blogspot.com/2016/01/in-case-youre-wondering-whathell-is.html; Kyle Whitemire, Roy Moore Suspended From Office: Alabama Chief Justice Faces Removal Over
Gay
Marriage
Stance,
AL.COM
(May
6,
2016,
7:47
P.M.),
http://www.al.com/news/index.ssf/2016/05/alabama_chief_justice_
roy_moor_10.html (detailing the complaint against Moore filed by the Judicial Inquiry Commission in response
to Moore’s instruction to probate judges to not issue same-sex marriage licenses).
26. Chris Jones, Utah Legislator Working on Bill to Get State Out of Marriage Business, KUTV.COM
(June 26, 2015), http://kutv.com/news/local/utah-legislator-working-on-bill-to-get-state-out-of-marriagebusiness.
27. Cheryl Wetzstein, Oklahoma Bill Abolishes State Marriage Licenses: Couples Would Need Clergy or
Notary to Process New Certificates, WASH. TIMES (Mar. 11, 2015), http://www.washington
times.com/news/2015/mar/11/oklahoma-bill-abolishes-state-marriage-licenses/?page=all (internal quotations
omitted).
28. Tracy Kornet, TN Legislator Wants State to Stop Issuing All Marriage Licenses, WSMV.COM (Dec.
29, 2015, 9:41 PM), http://www.wsmv.com/story/30850413/tn-legislator-wants-state-to-stop-issuing-allmarriage-licenses.
29. See Mike Cason, Bill to Abolish Marriage Licenses Dies in Alabama House, AL.COM (Sept. 15,
2015, 8:14 PM), http://www.al.com/news/index.ssf/2015/09/bill_to_abolish_marriage_licen.html; Stephanie
Wang, Lawmaker Proposes an End to Indiana Marriage Licenses, INDYSTAR (Jan. 7, 2016, 6:59 PM),
http://www.indystar.com/story/news/politics/2016/01/07/lawmaker-get-government-out-marriage/78364598/.
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as “simply a contract between two people,” Indiana Representative Jim Lucas
would “take the government out of [marriage]” by requiring “a signed contract,
witnessed by two other[s] . . . to legally wed.”30 Couples’ ability to contract
would be bounded by public-policy constraints now governing premarital and
marital agreements, but the couple would otherwise be free to set the terms of
their relationship.31 Lucas believes this approach “preserves religious principles
by still allowing people to wed in their churches,” but removes the government’s ability to “‘come into my church.’”32
As the groundbreaking Utah Compromise illustrated, it is possible to calm
tensions over same-sex marriage without cleaving apart religious and civil marriage. The Utah Compromise provided more protections to the lesbian, gay, bisexual, and transgender (“LGBT”) community in Utah than LGBT individuals
expressly enjoy in New York,33 while protecting those who adhere to a traditional view of marriage through well-constructed specific protections.
This Article examines the emerging attempt to solve clashes over samesex marriage by radically transforming the state’s relationship to marriage and
evaluates specific proposals to limit state-sponsored marriage. Part II canvasses
the clashes over same-sex marriage leading up to and after Obergefell that have
precipitated the idea of severing the relationship between civil and religious
marriage. Part III canvasses older, more left-leaning claims that society should
“abolish marriage.” Part IV then traces newer proposals to the social resistance
to same-sex marriage.
Part V arrays the newer ideas on a continuum from weaker to stronger
claims—from the idea that society should simply redub civil marriages as civil
unions, to the idea that the state should only enforce parties’ contractual agreements, rather than specifying rights and obligations that attach when a couple
marries. This Part first argues that a radical transformation of the state’s relationship to marriage, whatever form that may take, risks disturbing the delicate
web of norms around marriage. Marriage signifies faithfulness, permanence,
emotional and financial interdependence, and physical security—norms that are
furthered when religious couples participate in the institution now known as
“marriage.” After probing the general proposition that society should transform
the state’s relationship to marriage, this Part explores concerns raised by specific legislative proposals to back walk the state’s regulation of marriage. These
proposals gloss over the millions of Americans who have relied upon the state’s
existing structure—what happens to them? Even as to couples going forward,
the proposals fail to consider a host of practical questions. For example, will
sister states or the federal government recognize the “marriages” of couples
30. Wang, supra note 29.
31. H.B. 1041, 119th Gen. Assemb., 2d Reg. Sess., § 15 (Ind. 2016).
32. Wang, supra note 29.
33. See S.B. 296, 60th Leg. 2015 Gen. Sess. (Utah 2015); S.B. 297, 60th Leg., 2015 Gen. Sess. (Utah
2015); see also Robin Fretwell Wilson, After Indiana: Harmonizing Gay Rights and Religious Freedom,
LIBRARY OF LAW & LIBERTY (Apr. 21, 2015), http://www.libertylawsite.org/2015/04/21/after-indianaharmonizing-gay-rights-and-religious-freedom/. New York is one of the “bluest” states, particularly compared
with fairly conservative Utah. Philip Bump, America’s Reddest and Bluest Places, WASH. POST (Dec. 4, 2014),
https://www.washingtonpost.com/news/the-fix/wp/2014/12/04/americas-reddest-and-bluest-places/.
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who privately contract after a state eliminates the status of marriage? How will
couples who “contract” rather than “marry” secure the social benefits attached
to marital status, like entitlement to spousal benefits from employers, Social
Security, or the myriad other benefits attached to marital status? Will couples
have the foresight, discipline, and, most significantly, roughly equal bargaining
power to arrive at fair agreements governing the financial and domestic aspects
of their relationship? Can couples contract their way into the cocoon of protections for marriage that give marriages unique privacy and intimacy, such as the
right not to testify against one another or share marital confidences?34
Part VI returns to the early clashes over same-sex marriage that have
brought us to a fork in the road: “end marriage” or enact commonsense accommodations for those who cannot, consistent with their faith, facilitate any
marriage. This Part suggests it is far wiser to enact specific protections for religious objectors than to radically deconstruct marriage. Ultimately, society
should be loath to unwind the religious and civil dimensions of marriage since
the consequences may be so profound.
II. CLASHES OVER SAME-SEX MARRIAGE
For many, Obergefell represents a fork in the road: solve the clashes over
same-sex marriage with specific legislative protections or take a more radical
approach and sever the relationship between the government and marriage entirely. The single most prominent clash since Obergefell involved Kim Davis,
the elected county clerk in Rowan County, Kentucky, who sat in jail for six
days35 for refusing to issue marriage licenses that by law36 must have her name
affixed. Davis refused because “it conflicts with God’s definition of marriage”
and “would violate [her] conscience” to assist a same-sex couple to marry.37
For ten weeks, Davis denied marriage licenses to everyone—and barred anyone
in her office from issuing licenses.38 Davis’s story dominated the public discussion of what to do about religious objectors,39 but she is far from alone.
34. See, e.g., Trammel v. U.S., 445 U.S. 40 (1980)(discussing the history and development of the marital
privilege).
35. See Felton, supra note 11; Peralta, supra note 11.
36. John Mura & Richard Pérez-Peña, Marriage Licenses Issued in Kentucky County, but Debates Continue, N.Y. TIMES, Sept. 5, 2015, at A12, available at http://www.nytimes.com/2015/09/05/us/kim-davis-samesex-marriage.html (“Kentucky law says that a marriage license must contain ‘an authorization statement of the
county clerk issuing the license,’ which same-sex marriage advocates note is standard language, preprinted on
the form. State law does not require a clerk’s signature on the license; to be valid, it must have ‘the signature of
the county clerk or deputy clerk issuing the license.’”); see also Lederman, supra note 15.
37. Ohlheiser, supra note 12.
38. Judge Jails Kentucky Clerk Who Refuses to Issue Gay Marriage Licenses, TORONTO STAR (Sept. 3,
2015),
http://www.thestar.com/news/world/2015/09/03/kentucky-clerk-who-refuses-to-issue-gay-marriagelicenses-faces-court.html (“Davis stopped issuing licenses to all couples in June after the Supreme Court ruling.
She’s lost at every federal court level since then, but continues to turn couples away.”).
39. Pope Francis met with Davis while visiting the United States, reportedly telling her to “stay strong.”
Bill Chappell, Vatican Details Pope’s Meeting with Kentucky Clerk Kim Davis, NPR (Oct. 2, 2015, 7:03 AM),
http://www.npr.org/sections/thetwo-way/2015/10/02/445236066/vatican-details-pope-s-meeting-withkentucky-clerk-kim-davis. Later the Vatican clarified that the Pope’s meeting with Davis “should not be considered a form of support of her position in all of its particular and complex aspects.” Jim Yardley, Before Pope
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To be clear, Davis is as unsympathetic as a religious objector can possibly
be.40 In the name of religious freedom, she claims the ability to deny others
their rights. Because the Supreme Court has dispositively ruled on same-sex
marriage, no one may erect a chokepoint on the path to that right.41 Yet many
place the blame for this collision squarely on the Supreme Court.42
Kentucky Governor Matt Bevin maintains that “when the Supreme Court
changed Kentucky’s definition of marriage, it also changed the job description
of our county clerks and other officials currently involved in the state sanctioning of marriage.”43 Bevin acknowledges that Davis’ office must provide marriage licenses to everyone who can legally marry, but he believes that the state
“should look for the least restrictive means to providing necessary government
services.”44 His solution: “[T]he government should be out of the marriage
business altogether.”45
Kim Davis is not an outlier. In Indiana, Harrison County Clerk Linda
Summers asked not to process “marriage paperwork for same-sex couples”
when others were willing; she was fired.46 Summers sued,47 arguing that she did
not have to “hang [her] religious beliefs at the door of the office.”48 In North
Carolina, more than thirty magistrates, five percent of all magistrates in the

Francis Met Kim Davis, He Met with Gay Ex-Student, N.Y. TIMES, Oct. 2, 2015, at A1, available at
http://www.nytimes.com/2015/10/03/world/europe/pope-francis-kim-davis-meeting.html.
40. Some religious figures fault Davis’ approach. Peter Wehner, a Christian commentator who served in
the last three Republican presidential administrations, stated “I think she’s wrong on the merits, wrong theologically and her stance is harmful to Christians both in the religious liberty debate and in trying to present Christianity to the watching world.” Travis Loller, Many Religious Conservatives Split on How to Feel About Kim
Davis,
TPM
(Sept.
13,
2015,
5:40
PM),
http://talkingpoints
memo.com/news/kim-davis-religious-liberty-groups.
41. Robin Fretwell Wilson, The Calculus of Accommodation: Contraception, Abortion, Same-Sex Marriage, and Other Clashes Between Religion and the State, 53 B.C. L. REV. 1417, 1480 (2012).
42. Ryan T. Anderson, We Don’t Need Kim Davis to be in Jail, N.Y. TIMES (Sept. 7, 2015),
http://mobile.nytimes.com/2015/09/07/opinion/we-dont-need-kim-davis-to-be-in-jail.html?referrer=&_r=2
(“The first thing to acknowledge, however, is that Ms. Davis didn’t cause this problem. The Supreme Court
did.”).
43. Supra note 22.
44. Id. Governor Bevin supported a pre-filed bill in Kentucky that would take the far more modest step
of shifting the issuance of marriage licenses now supplied by clerks like Davis to Kentucky’s Office of Vital
Statistics in Kentucky’s capitol, Frankfort, which would also then record all marriages. B.R 154, 16 Reg. Sess.
(Ky. 2016), available at http://www.lrc.ky.gov/record/16RS/HB31/bill.pdf. The bill would make the state registrar of vital statistics solely responsible for issuing and recording marriage licenses. Id. It would also exempt
authorized celebrants from a duty to solemnize any marriage when doing so “is contrary to that person’s faith
tradition” and provides immunity from “any civil or criminal liability for declining.” Id.
45. Supra note 22.
46. Vincent Funaro, Christian Court Clerk Fired for Refusing to Process Paperwork for Gay Marriages
Sues Indiana for Religious Discrimination, CHRISTIAN POST (July 27, 2015, 11:00 AM), http://
www.christianpost.com/news/christian-court-clerk-fired-for-refusing-to-process-paperwork-for-gay-marriagessues-indiana-county-for-religious-discrimination-141860/.
47. Summers filed suit under Title VII of the Civil Rights Act of 1964, which generally bans discrimination by employers on the basis of race, national origin, sex, or religion. 42 U.S.C. § 2000e-2(a)(1) (2012);
Complaint at 1, Summers v. Whitis, No. 4:15-CV-93 (S.D. Ind. July 17, 2015), available at
http://online.wsj.com/public/resources/documents/2015_0724_indiana_clerk_suit.pdf.
48. Michaela MacDonald, Fmr. Ind. Clerk Employee Fired After Refusal to Issue Same-Sex Marriage
License, WHAS11 (July 24, 2015, 11:09 AM), http://www.whas11.com/story/news/local/indiana/
2015/07/23/employee-at-ind-clerks-office-files-a-lawsuit/30602213/.
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state, recused themselves from solemnizing marriages after the North Carolina
legislature enacted specific protections.49
“Shell-shocked” by Obergefell, judges in at least “nine of Alabama’s 67
counties” stopped issuing marriage licenses altogether in the days after Obergefell, crushing the expectations of same-sex couples who grew up in the area and
simply wanted to be married in “[their] home county.”50 In January 2016, Alabama Supreme Court Chief Justice Roy Moore banned all probate judges in Alabama from issuing marriage licenses to same-sex couples. Judges, he said,
“have a ministerial duty not to issue any marriage license contrary”51 to Alabama’s constitutional amendment banning same-sex marriage, notwithstanding
Obergefell. The “administration of justice” in Alabama, he continued, “has
been adversely affected by the apparent conflict between” its laws and
Obergefell.52 Judges in Oregon have also refused to perform weddings, with
one calling it “a personal choice based on my faith.”53 Further, five judges and
one mayor in Ohio refused to marry anyone, with two specifically citing their
opposition to same-sex marriage.54
Authorities in two states have warned judges that refusing to marry couples will subject the judge to professional discipline. In Ohio, the Ohio Board
of Professional Conduct issued an advisory opinion that judges may not “refuse
to perform same-sex marriages while [performing] opposite-sex marriages”55
49. Jonah Hicap, More Than 30 North Carolina Magistrates Refuse to Officiate Marriage–But It’s Legal, CHRISTIAN TODAY (Sept. 6, 2015), http://www.christiantoday.com/article/more.than.30.north.
carolina.magistrates.refuse.to.officiate.marriagesbut.its.legal/63940.htm. North Carolina’s measure allows
recusal but does not make it invisible to the public, inviting ugly exchanges and precipitating dignitary harms to
the couples who present. See Robin Fretwell Wilson, Real Religious Liberty Risks and Misplaced Fears,
CORNERSTONE
RELIGIOUS
FREEDOM
PROJECT-BERKLEY
CTR.
(July
2,
2015),
http://
berkleycenter.georgetown.edu/responses/real-religious-liberty-risks-and-misplaced-fears (contrasting North
Carolina’s clunky measure with Utah’s more nuanced approach, which bypasses collisions entirely).
50. Hackman, supra note 10; Jay Reeves, Alabama Judges Use Segregation-Era Law to Avoid Gay Marriage, ASSOCIATED PRESS (Oct. 3, 2015, 11:00 AM), http://bigstory.ap.org/urn:publicid
:ap.org:7e82ce42b3b846b6bef9023c085987e3.
51. Mike Carson, Ray Moore Says Probate Judges Have Duty to Enforce Same-Sex Marriage Ban,
AL.COM
(Jan.
6,
2016),
www.al.com/news/index.ssf/2016/01/roy_moore_says_probate_judges.
html.
52. Administrative Order of the Chief Justice of the Alabama Supreme Court (Jan. 6, 2016), available at
http://www.scribd.com/doc/294757339/Chief-Justice-Roy-Moore-s-order; see also Lederman, supra note 25.
Alabama probate judges had asked Moore “to declare that officials don’t have to allow same-sex marriage if
doing so violates their religious beliefs,” citing to Kim Davis’ arrest. Reeves, supra note 50. Those judges
claimed discretion over whether to marry any couple, citing the 1961 revision by Alabama’s “all-white legislature” providing that probate courts “‘may’ issue” wedding licenses; previously the law said they had to issue
licenses. Id. Alabama revised its licensure law in anticipation of the Supreme Court’s decision in Loving v.
Virginia, 388 U.S. 1 (1967), striking down anti-miscegenation laws. Id.
53. Emily E. Smith, Second Oregon Judge Ends Wedding Services After Gay Marriage Allowed,
OREGONIAN (Sept. 9, 2015, 5:38 PM), http://www.oregonlive.com/hillsboro/index.ssf/2015/09/second_
oregon_judge_ends_wedding_services_after_gay_marriage_allowed.html.
54. Alan Johnson, Gay or Not, Civil Weddings Not Offered in Guersney County, COLUMBUS DISPATCH
(July 14, 2015), http://www.dispatch.com/content/stories/local/2015/07/13/guernsy-county-marriages.html
(“People who want to have a civil-marriage ceremony in Guernsey County—same sex, opposite sex, doesn’t
matter—are out of luck. None of the three judges in the county is willing to perform any marriage. The same
goes for Cambridge Mayor Thomas D. Orr.”).
55. Sanaa Orra, Judges Must Perform Same-Sex Marriages According to Advisory Board, 13ABC (August 11, 2015, 8:42 AM), http://www.13abc.com/home/headlines/Judges-must-perform-same-sex-marriagesaccording-to-advisory-board-321339561.html (“A judge who performs civil marriages may not refuse to per-
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and cannot “decline to perform all marriages in order to avoid marrying samesex couples.”56 Likewise, the Louisiana Supreme Court Committee on Judicial
Ethics, which makes disciplinary recommendations to the Louisiana Supreme
Court,57 issued an advisory opinion that judges and magistrates must marry all
couples.58 Even though solemnization is “not a mandatory judicial function,”
any judge who “once performed marriages and now chooses not to” is subject
to recusal for “animus.”59 It is unclear whether the choice to not solemnize any
marriages would also subject one to discipline.60
Because the State has monopoly power over marriage—no one may marry without State permission61—it is hardly surprising that clashes over samesex marriage erupted first with registrars, magistrates, and judges. Collisions
have not been confined to government employees, however. Witness thenGovernor Jindal’s executive order,62 which insulated any person, natural or
corporate, from punishment by the Louisiana state government for adhering to
a traditional view of marriage.63 Justifying the need for such an expansive orform same-sex marriages while continuing to perform opposite-sex marriages, based upon his or her personal,
moral, and religious beliefs, acts contrary to the judicial oath of office and Jud. Cond. R. 1.1, 1.2, 2.2, 2.3, 2.4,
2.11 and Prof. Cond. R. 8.4(g) . . . [and] a judge may not decline to perform all marriages in order to avoid marrying same-sex couples . . . .”).
56. Id.
57. The Committee can recommend to the Louisiana Supreme Court that it “censure, suspend with or
without salary, remove from office, or involuntarily retire a judge for willful misconduct relating to his official
duty, willful and persistent failure to perform his duty, persistent and public conduct prejudicial to the administration of justice that brings the judicial office into disrepute, and conduct while in office which would constitute a felony, or conviction of a felony.” The Judiciary Commission of Louisiana, LA. SUP. CT.,
http://www.lasc.org/la_judicial_entities/judiciary_commission.asp (last visited Aug. 26, 2016).
58. Performing only heterosexual marriages would “show bias or prejudice” and may violate judicial
canons requiring a judge to “uphold the integrity and independence of the judiciary.” LA. SUP. CT. COMM. ON
JUDICIAL ETHICS, OP., 150714 (2015).
59. Such “animus” may raise the specter of due process concerns. See Susannah W. Pollvogt, Unconstitutional Animus, 81 FORDHAM L. REV. 887 (2013).
60. Supra note 58. The Committee’s advice conflicted with Governor Jindal’s executive order purporting
to “prevent the state from discriminating against people or their business with deeply held religious beliefs”—
setting up a struggle between two arms of the Louisiana government over who decides what judges must do.
Jonah Hicap, Louisiana Governor Draws IBM’s Ire for Issuing Religious Freedom Order, CHRISTIAN TODAY
(June
23,
2015),
http://www.christiantoday.com/article/louisiana.
governor.draws.ibms.ire.for.issuing.religious.freedom.order/56854.htm; Emily Lane, Bobby Jindal Plans to
Issue an Executive Order Enforcing Intent of Religious Freedom Bill, NOLA.COM (May 19, 2015, 2:13 PM),
http://www.nola.com/politics/index.ssf/2015/05/bobby_jindal_executive_order_r.html.
In fact, the Oregon Commission on Judicial Fitness and Disability has found that Marion County Circuit Court
Judge Vance Day discriminated by “instructing his staff to screen marriage applicants for same-sex couples and
for refusing to perform the marriages,” instead “referring them to other judges.” Judge Day faces the possibility
of losing his job. Shelby Sebens, Oregon Judge Who Refused to Perform Gay Marriages Should Lose JobPanel,
REUTERS
(Jan.
27,
2016,
10:50
AM),
http://in.reuters.
com/article/oregon-court-idINKCN0V42MJ.
61. See Legal Requirements for Marriage FAQ’s, FIND LAW, http://family.findlaw.com/marriage/
legal-requirements-for-marriage-faq-s.html (last visited Apr. 25, 2016); see also Marriage Laws of the Fifty
States, District of Columbia and Puerto Rico, CORNELL UNIV. L. SCH., https://www.law.cornell.
edu/wex/table_marriage (last visited Aug. 27, 2016).
62. Exec. Order BJ 15-8 (2015), available at http://www.doa.la.gov/osr/other/bj15-8.htm (last visited
Aug. 27, 2016).
63. Specifically, Section 2 directs “[a]ll departments, commissions, boards, agencies, and political subdivisions of the state” to “take no adverse action” against any person for acting “in accordance with his religious
belief that marriage is . . . the union of one man and one woman[;]” adverse action includes “[d]eny[ing] or
exclud[ing] such person from receiving any . . . professional license, certification, accreditation, employment,

WILSON.DOCX (DO NOT DELETE)

1456

UNIVERSITY OF ILLINOIS LAW REVIEW

12/11/17 12:25 PM

[Vol. 2016

der, Jindal explained that “[t]his is even bigger than marriage . . . it’s the right
to live your lives 24 hours a day, seven days a week, according to your sincerely held religious beliefs.”64 When pressed, officials claim the classic case addressed by the order is “[a] baker refusing to make a wedding cake for a samesex marriage ceremony.”65 Ironically, like most states in America,66 Louisiana
does not ban sexual-orientation discrimination in statewide law (as I believe it
should), meaning that bakers, photographers, and other wedding vendors have
never had a duty under state law to serve gay couples from which to be absolved.67
Collisions with wedding vendors have captured national attention. The
specter of refusals have surfaced in states that do not ban sexual-orientation
discrimination, like Louisiana and Indiana,68 as well as states that prohibit
LGBT discrimination. For the latter, actual refusals have drawn fines and lawsuits. In Oregon, for example, an administrative law judge ordered the owners
of Portland’s Sweet Cakes by Melissa to pay $135,000 to a same-sex couple

or other similar position or status.” Id. Importantly, the Executive Order defines “person” to include “corporations, companies, associations, firms, partnerships, societies, and joint stock companies, as well as individuals.”
Id. The Order’s expansive definition of person is an explicit nod to Hobby Lobby and other large religious
objectors, making it particularly controversial for that reason. See generally Robin Fretwell Wilson, When Governments Insulate Dissenters from Social Change: What Hobby Lobby and Abortion Conscience Clauses
Teach About Specific Exemption, 48 U.C. DAVIS L. REV. 703 (2014).
64. Margaret Knapp, Marriage Debate: Gov. Jindal Signs Executive Order Protecting Religious Freedom, CNSNEWS (MAY 27, 2015, 9:07 AM), http://www.cnsnews.com/news/article/margaret-knapp
/marriage-debate-gov-jindal-signs-executive-order-protecting-religious.
65. Emily Lane, Gov. Bobby Jindal’s Religious Freedom Executive Order: What Does it Actually Do?,
NOLA.COM (May 23, 2015, 9:38 AM), http://www.nola.com/politics/index.ssf/2015/05/bobby_
jindal_executive_order_r_1.html; Emily Lane, Religious Freedom Bill Sponsor Rep. Mike Johnson: Superman
for Louisiana’s Religious Right?, NOLA.COM (May 16, 2015, 11:32 PM), http://www.
nola.com/politics/index.ssf/2015/05/mike_johnson_religious_freedom_1.html (asserting that it would be wrong
to force the owner of a T-shirt store to make shirts for the Westboro Baptist Church in violation of the owner’s
beliefs).
66. See generally Robin Fretwell Wilson, Bargaining for Civil Rights: Lessons from Mrs. Murphy for
Same-Sex Marriage and LGBT Rights, 95 B.U. L. REV. 951, 953–54 (2015).
67. For a critique of such exemptions, see James M. Donovan, Half-baked: The Demand by For-profit
Businesses for Religious Exemptions from Selling to Same-Sex Couples, 49 LOY. L.A. L. REV. 1 (2015). Compounding the irony, Jindal’s executive order does not supersede “local municipal or parish government” ordinances “that ‘provide[] powerful protections’” against discrimination. MUNICIPAL EQUALITY INDEX: A
NATIONWIDE EVALUATION OF MUNICIPAL LAW HUMAN RIGHTS CAMPAIGN (2013), available at
http://www.hrc.org/files/assets/resources/MEI_2013_report.pdf (listing Louisiana municipalities that grant protections). Consequently, the order cannot insulate private businesses when refusing the public if local ordinances make it illegal to do so.
68. During Indiana’s recent debacle enacting a state Religious Freedom Restoration Act, a small pizza
place outside of South Bend, Indiana, Memories Pizza, was forced to temporarily close due to public outrage
after owners said they would not cater same-sex weddings for religious reasons. See Madeline Buckley, Threat
Tied to RFRA Prompt Indiana Pizzeria to Close its Doors, USA TODAY (Apr. 3, 2015, 4:33 PM),
http://www.usatoday.com/story/news/2015/04/02/threats-tied-rfra-prompt-indiana-pizzeria-closedoors/70847230/. No state or local law prohibited a refusal on such grounds and the shop had not been—and
likely never would be—asked to cater a same-sex wedding. Tom Coyne, Memories Pizza Reopens after Gay
Wedding
Comments
Flap,
WASH.
TIMES
(Apr.
9,
2015),
http://www.
washingtontimes.com/news/2015/apr/9/memories-pizza-walkerton-indiana-reopens-after-gay/.
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after refusing to provide them a wedding cake.69 In July 2015, an Oregon appeals court upheld the order.70
In 2014, New York’s Division of Human Rights fined the owners of a
rustic farm in Schaghticoke, New York, that often hosts weddings after the
owners told a New Jersey lesbian couple that they could have their wedding reception at the farm, but not the actual ceremony.71 In January 2016, a state
court of appeals upheld the $10,000 fine and award of $3,000 in damages to the
couple.
As Part III shows, despite the possibility of avoiding collisions around
same-sex marriage with well-drawn statutory protections, a dangerous idea has
taken hold: namely, that it is far better to “get the government out of the marriage business” entirely rather than enact piecemeal “fixes” to permit those
deeply opposed to same-sex marriage to step aside.
Every state in America “still comingles religious and civil marriage.”72 As
Professor Harry Krause notes, “[t]he law requires a civil license, but allows a
(civil or) religious pronouncement to be the last official word in formalizing the
marriage.”73 In all fifty states, marriage by a religious figure brings into existence a civil marriage regulated by the state.74 It is a crime or regulatory violation for religious figures not to record a marriage they have solemnized.75
The entanglement of civil and religious marriage dates back to colonial
times. In early American courts, marriage was said “to be a matter of divine
law and to reflect the law of God.”76 Secular courts applied “categories of
69. George Rede, Sweet Cakes Final Order: Gresham Bakery Must Pay $135,000 for Denying Service to
Same-Sex
Couple,
OREGONIAN
(July
2,
2015,
5:48
PM),
http://www.oregonlive.com/
business/index.ssf/2015/07/sweet_cakes_final_order_gresha.html.
70. Wayne T. Price, Businesses Walk Fine Line When Accommodating Disabilities, FLA. TODAY (Aug.
9, 2015, 12:03 AM), http://www.floridatoday.com/story/money/business/2015/08/09/businesses-walk-fine-lineaccommodating-disabilities/31162465/.
71. Sarah Pulliam Bailey, Farm Owners Fined for Saying No to Lesbian Wedding, WASH. POST (Aug.
19, 2014), https://www.washingtonpost.com/national/religion/farm-owners-fined-for-saying-no-to-lesbianwedding/2014/08/19/1cfe5ca2-27dd-11e4-8b10-7db129976abb_story.html.
72. Harry D. Krause, Marriage for the New Millennium: Heterosexual, Same-Sex—Or Not at All?, 34
FAM. L.Q. 271, 283 n.19 (2001).
73. Id. (emphasis in original).
74. See, e.g., S.B. 296, 60th Leg., 2015 Gen. Sess. (Utah 2015) (naming ministers, imams, and other
religious figures as authorized celebrants of marriage); S.B. 297, 60th Leg., 2015 Gen. Sess. (Utah 2015).
75. In Indiana, for example, the failure to file a marriage license and marriage certificate with the clerk
of the circuit court is a Class C infraction, punishable up to $500. IND. CODE ANN. §§ 31-11-11-8, 34-28-5-4
(West 2016). Texas treats failure to return the license to the county clerk as a misdemeanor, “punishable by a
fine of not less than $200 and not more than $500.” TEX. FAM. CODE ANN. § 2.206 (West 2016). Michigan
classifies failure to return a marriage certificate to the county clerk as a misdemeanor, “punishable by a fine of
not exceeding 100 dollars or 90 days imprisonment, or both, in the discretion of the court.” MICH. COMP. LAWS
ANN § 551.107 (West 2016). In North Carolina, failure to return the license may result in imprisonment, fines
and forfeiture of $200 “to any person who sues therefore.” N.C. GEN. STAT. ANN. § 15A-1340.23 (West 2016)
(providing for a one to forty-five-day sentence of imprisonment if there are no prior convictions, as well as a
fine “in the discretion of the court”); 23 N.C. GEN. STAT. ANN. § 51-7 (West 2016) (treating failure to return
the license to register of deeds within ten days after a marriage as a Class 1 misdemeanor, which may result in
forfeiture of $200).
76. Charles J. Reid, Marriage: Its Relationship to Religion, Law, and the State, in SAME-SEX MARRIAGE
AND RELIGIOUS LIBERTY: EMERGING CONFLICTS 157 (2008) (Douglas Laycock et al. eds. 2006) (“This point
was made in a general rhetorical way, but also given practical implementation through such vehicles as incest
law.”).
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thought that were given shape and substance by . . . ecclesiastical canonists and
courts.”77 Thus, the “American law of marriage favored the fundamental values
of procreation, permanence, and fidelity precisely because of ecclesiastical antecedents.”78
As the “keystone of the Nation’s social order,” married couples are preferred in such matters as
taxation; inheritance and property rights; rules of intestate succession;
spousal privilege in the law of evidence; hospital access; medical decision-making authority; adoption rights; the rights and benefits of survivors; birth and death certificates; professional ethics rules; campaign finance restrictions; workers’ compensation benefits; health insurance; and
child custody, support, and visitation rules.79
Indeed, “1,138 [federal] benefits, rights and protections” flow to married couples.80 States have also privileged married couples in “many facets of [their]
legal and social order.”81 Marriage law does more than dictate rights and obligations between the two spouses—it creates rights against third parties, requiring others to respect a spouse’s “power to make medical decisions,” and entitling spouses “to public benefits, such as family leave or social security.”82
In the months preceding Obergefell, religious figures have begun to rethink the role religion plays in civil marriage. More than seven hundred pastors,
imams, priests, and others pledged in First Things, the intellectual magazine
about religion and public life, to “no longer serve as agents of the state in marriage.”83 In order to separate “civil marriage from religious marriage,” pledge
signers will instruct their parishioners “to seek civil marriage separately from
their church-related vows and blessings.”84 One in four pastors and one in three
Americans think that this is a good idea.85

77. Id. at 162.
78. Id. at 168.
79. Obergefell v. Hodges, 135 S. Ct. 2584, 2601 (2015).
80. Federal Right and Protections Granted to Married Couples, MASSEQUALITY, www.mass
equality.org/content/federal-rights-and-protections-granted-married-couples (last visited Aug. 27, 2016).
81. Obergefell, 135 S. Ct. at 2601.
82. Gregg Strauss, Why the State Cannot “Abolish Marriage”: A Partial Defense of Legal Marriage, 90
IND. L.J. 1261, 1265 (2015).
83. Radner & Seitz, supra note 17.
84. Id. Not every religious figure believes it is necessary to take such a radical step. Russell Moore, president of the Ethics & Religious Liberty Commission of the Southern Baptist Convention, argues for simply
“not officiating at unions that are not gospel-qualified.” Ruth Moon, Should Pastors Stop Signing Civil Marriage
Certificates?,
CHRISTIANITY
TODAY
(Jan.
26,
2015),
http://www.
christianitytoday.com/ct/2015/januaryfebruary/should-pastors-stop-signing-civil-marriage-certificates.
html?share=ReueLRxknZy/6QU%20onpbIVAhWRRo%20pkv (quoting Russell Moore, president of the Ethics
& Religious Liberty Commission of the Southern Baptist Convention).
85. Moon, supra note 84. Researchers “asked 2,000 Americans and 1,000 Protestant senior pastors” between September 11 and October 5, 2014, to agree or disagree with, or say they were unsure about general
statements concerning civil and religious marriage. Bob Smietana, Most Americans Say the State Should Not
Define Marriage, but Half Want a Separation Between Church and State Roles, LIFEWAY RES. (Dec. 2, 2014),
http://www.lifewayresearch.com/2014/12/02/most-americans-say-the-state-should-not-define-marriage/.
Statements included: “[m]arriage should be defined and regulated by the state,” “[r]eligious weddings should
not be connected to the state’s definition and recognition of marriage,” and “[c]lergy should no longer be involved in the state’s licensing of marriage.” Id.
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The First Things pledge builds on an idea advanced in 2012 by George
Weigel of the Ethics and Public Policy Center in Washington, D.C., a think
tank “dedicated to applying the Judeo-Christian moral tradition to critical issues
of public policy.”86 Even before the Supreme Court accepted certiorari in United States v. Windsor, which ultimately struck down the Defense of Marriage
Act (“DOMA”),87 Weigel argued that the Catholic Church should “preemptively withdraw from the civil-marriage business, its clergy declining to act
as agents of government in witnessing marriages for purposes of state law.”88
This move would challenge “the state (and the culture) by underscoring that
what the state means by ‘marriage’ and what Catholics mean by ‘marriage’ are
radically different, and that what the state means by ‘marriage’ is wrong.”89
In the wake of Obergefell, the notion that the deep divide over marriage
should be solved by getting the government out of marriage has also gotten
significant traction on the national stage. Senator Rand Paul criticized Obergefell as now involving “the police power of the state in churches, church schools,
[and] church hospitals.”90 Invariably, “[s]ince government has been involved in
marriage, they have done what they always do—taxed it, regulated it, and now
redefined it.”91 But, Senator Paul contends, “[t]he 14th Amendment does not
command the government endorsement that is conveyed by the word ‘marriage,’” so society can reexamine the government’s role in marriage.92 For Paul,
government’s role should be limited to enforcing contracts that couples write to
govern their own relations.
Like Senator Paul, a growing set of state legislators also believe “[t]he
best way to protect marriage is to divorce marriage from government.”93 Texas
State Representative David Simpson wants to “get [Texas] out of the business
of licensing marriage”94 because “the federal government usurp[ed] our authority here in Texas to regulate and respect this institution.”95 Instead, “clergy
members would issue marriage licenses.”96 As Part V explains, this conception
of limiting the state’s role in marriage shifts greater responsibility to religious
authorities, not less, entangling religion even more with civil marriage.
86. About, EPPC.ORG, http://eppc.org/about/ (last visited Aug. 27, 2016).
87. See United States v. Windsor, 133 S. Ct. 2675, 2684 (2013).
88. George Weigel, The Crisis of a Second Obama Administration, FIRST THINGS (Nov. 14, 2012),
http://www.firstthings.com/web-exclusives/2012/11/the-crisis-of-a-second-obama-administration.
89. Id.
90. Paul, supra note 20.
91. Carlos Santoscoy, Rand Paul Reacts to Supreme Court Ruling: Let’s do Away with Civil Marriage,
ON
TOP
(June
29,
2015),
http://www.ontopmag.com/article.aspx?id=21134&MediaType=1
&Category=26 (quoting Senator Rand Paul).
92. Id.
93. Risa Morris, East Texas Legislator Asks Governor for Special Session About Marriage, CBS19 (June
29, 2015, 5:43 PM), http://www.cbs19.tv/story/29436201/east-texas-legislator-asks-governor-for-specialsession-about-marriage.
94. Id. (“Government marriage is not working and we need to get out of the business of licensing marriage.”).
95. Id. Texas Senator Kevin Eltife called Simpson’s proposal a “knee jerk reaction,” saying “[t]he Supreme Court has handed down the law of the land. We are a country of laws and we should observe the laws
that have been put in place.” Id.
96. Id.
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A number of commentators and scholars believe that the right “fix” is for
the state to create a new status—“call it a civil union—anything, really, other
than marriage”—that would “unlock the benefits reserved in most states and in
federal law for married couples.”97 In this conception, marriages “would be
strictly private matters, performed by religious and other private organizations,” giving “religious organizations [the ability] to set their own rules regarding who could marry.”98 Advocates contend that government recognition of
civil unions or domestic partnerships would reduce “the unnecessary and sometimes ugly intensity of current public debate.”99 As Part III shows, this postObergefell narrative taps into criticisms of marriage that previously warranted
little mainstream attention.
III. RECASTING A VINTAGE IDEA
As marriage and family have become progressively delinked in American
society,100 the state’s support of families through the status of marriage has become increasingly untenable. Professor Krause noted at the turn of the millennium:
As the last century drew to its close, no social institution was under greater pressure than marriage and the family. And the new century begins
with no greater challenge than to align current reality with livable law and
rediscover necessary social understandings.101
Responding to the deep unfairness of supporting only married families,
Krause and others102 argue that “[m]arried and unmarried couples who are in
the same factual positions should be treated alike. We should reevaluate the tax
preference or penalty that the technicality of legal marriage triggers.”103 But to
successfully adapt “civil regulation of marriage and the family” to society’s
current needs, Krause believes “we must start by separating civil marriage from
our continuing romance with religious images of ‘marriage’ as . . . a natural virtue.”104 A state’s interest in adults’ relationships should be guided by a single
consideration: “[W]hat does this or that union do for society, and what rights
97. Lindenberger, supra note 25.
98. STEPHEN MACEDO, JUST MARRIED 120–21 (2015); RICHARD H. THALER & CASS R. SUNSTEIN,
NUDGE: IMPROVING DECISIONS ABOUT HEALTH, WEALTH, AND HAPPINESS 218 (rev. ed. 2009).
99. MACEDO, supra note 98, at 121 (quoting THALER & SUNSTEIN, supra note 98, at 228).
100. Robin Fretwell Wilson, From Moynihan to Murphy Brown, LIBRARY OF LAW & LIBERTY (Mar. 10,
2015), http://www.libertylawsite.org/liberty-forum/from-moynihan-to-murphy-brown/.
101. See Krause, supra note 72, at 271.
102. In this volume, Professor Weiner argues that it society must build up non-marital remedies, while
leaving state-supported marriage in place. Merle H. Weiner, Thinking Outside the Custody Box: Moving Beyond Custody Law to Achieve Shared Parenting and Shared Custody, 2016 U. ILL L. REV. 1535 (2016).
103. Krause, supra note 72, at 278.
104. Id. at 284. Krause notes that “the close association of marriage and religion may have been beneficial at one time, but that is no longer the case:”
[O]nce upon a time not long ago, marriage was a near-mandatory institution. “Family” was the all but
inevitable consequence of marriage, and the unacceptability of women in the marketplace limited
women to family roles. Then it made sense to deal with marriage and family as one unitary concept–
even if there was the occasional infertile couple, or the occasional female professional.
Id. at 283–84.
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and rules should society provide in return?”105 Part and parcel of this “pragmatic, rational approach” is for the State to extend “social benefits and privileges”
to a given status, however triggered,106 leaving “sentiment, religion, love and
romanticism . . . to the personal sphere.”107
Those who would “abolish marriage” advance three distinct reasons:
“[F]avoring marriage discriminates against cohabitants and single people,” the
“[S]tate has no legitimate reason to define the terms of intimate relationships[,]
and marriage law is an ineffective means to protect children and caregivers.”108
For instance, Professor Paula Ettelbrick laments the “cruel punishment of families in crisis who don’t fit the [marriage] mold.”109 She argues that “families are
actually strengthened when we expand our view of ‘The Family’” because our
policies have greater reach to “support the value of families.”110 In part, Ettelbrick’s claim rests on the notion that non-marital partners are “no less committed to seeing their loved one through an illness or financial crisis than spouses.”111 Ettelbrick urges the State to “provide economic and legal supports to a
wider range of families, and stop stigmatizing any family structure that is not
packed neatly into the marriage or biological parent box.”112 As appealing as
the push for marriage equality was, it “incorporate[ed] the politics of preference
for marriage as the centerpiece of family,”113 threatening to wipe out substantial
and important progress in recognizing a broader conception of what constitutes
a family—and therefore what should be encouraged and supported by the
state.114
105. Id. at 284.
106. Id. at 276. Krause argues that better defining society’s current needs will lead to better “construction
of appropriate legal institutions.” Id. at 272.
107. Id. at 284.
108. Strauss, supra note 82, at 1263 (summarizing arguments).
109. Paula L. Ettelbrick, Domestic Partnerships, Civil Unions, or Marriage; One Size Does Not Fit All,
64 ALB. L. REV. 905, 909 (2001).
110. Id. at 912.
111. Id. at 909.
112. Id. at 912.
113. Id.
114. Id. Some who would abolish marriage as a legal category would replace it not with protection for the
adult relationship, but with support for the “mother-child dyad” as the core, legally privileged family connection. MARTHA ALBERTSON FINENMAN, THE NEUTERED MOTHER, THE SEXUAL FAMILY, AND OTHER
TWENTIETH CENTURY TRAGEDIES 234–35 (1995). Arguing that marriage is inherently patriarchal, Professor
Fineman says it “has shaped the aspirations and experiences of women and men in ways that have historically
disadvantaged women.” Martha Albertson Fineman, Why Marriage?, 9 VA. J. SOC. POL’Y & L. 239, 247
(2001). Fineman contends that as long as marriage exists with any state support, “[i]t will continue to occupy a
privileged status and be posited as the ideal, defining other intimate entities as deviant.” FINEMAN, THE
NEUTERED MOTHER, at 234–35. By abolishing marriage’s significance entirely, the law would “render all sexual relationships equal with each other and all relationships equal with the sexual.” Id. Echoing Fineman, Professor Nancy Polikoff believes that the newly minted right to same-sex marriage “valorize[s] the current institution,” an institution she describes as “grossly hierarchical” and “gendered.” Nancy D. Polikoff, We Will Get
What We Ask for: Why Legalizing Gay and Lesbian Marriage Will Not “Dismantle the Legal Structure of Gender in Every Marriage,” 79 VA. L. REV. 1535, 1536, 1541 (1993). For Polikoff, marriage equality “mimic[s]
the worst of mainstream society,” failing to strive for a truly transformative model of family for all people. Id.
at 1536. In other words, same-sex marriage detracted from efforts to unhook economic benefits from marriage.
Id. at 1541. Of course, if one believes that marriage is fundamentally flawed (because it is patriarchal, gendered, or oppressive), one is likely to believe that marriage must be dismantled and not reformed: “[T]he master’s tools will never dismantle the master’s house.” AUDRE LORDE, THE MASTER’S TOOLS WILL NEVER
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Others also question the utility of marriage as “a bright line to identify
those couples whose intimacy is presumed to be deserving of such protection.”115 Professor Patricia Cain argues the State should seek to protect couples
who “demonstrate personal commitment to a shared life,” but to do so with private contracts, not public status.116 For Cain, marriage can be “abolished so
long as intimacy, a negative liberty, is protected.”117 Of course, the current tax
system would have to be changed to make benefits available on some basis
other than marital status, as Cain acknowledges.118 In a world without marriage,
couples would formalize their commitment to each other through private contracts. Couples could contract as to property rights, support rights, children, or
other items of concern to them.119 Cain sees this as advantageous because
“[n]ot all relationships are the same. Customized agreements that reflect the
reasonable expectations of the parties make it easier for the couple to live up to
those expectations.”120 In a complete break with status, Cain would make
claims for breach of contract the exclusive remedy, obviating the need for current marriage and divorce law.121
Social progressives are not the only ones to advocate for limiting the
State’s role in marriage. Some who prize religious freedom have also expressed
concern about the melding of religious and civil marriage. In 1880, Pope Leo
XXIII issued an encyclical on “Christian marriage,” warning that shared authority over marriage invades what is properly an ecclesiastical sphere.122
Shared authority is troubling because “when the Church exercises any [power
over marriage], [men] think that she acts either by favor of the civil authority or
to its injury” when matrimony should be the “subject of the [Church’s] jurisdiction.”123 Men, Pope Leo contended, will “endeavor to deprive [marriage] it of
all holiness, and so bring it within the contracted sphere of those rights which,

DISMANTLE THE MASTER’S HOUSE, in THIS BRIDGE CALLED MY BACK: WRITINGS BY RADICAL WOMEN OF
COLOR 94 (Cherrie Moraga & Gloria Anzaldua eds. 1983).
115. Patricia A. Cain, Imagine There’s No Marriage, 16 QLR 27, 42 (1996-97).
116. Id. at 42–3.
117. Id. at 30.
118. Id. at 49. Among other things, Professor Cain notes that tying benefits to marital status undercuts a
couple’s right to privacy if they must prove the legitimacy of their relationship to receive the benefit. Id.
119. Brian H. Bix, Marriage Agreements and Religions, U. ILL. L. REV. (forthcoming 2016); Margaret F.
Brinig, Religion and Child Custody, U. ILL. L. REV. (forthcoming 2016).
120. Cain, supra note 115 at 43.
121. Id. at 43–50.
122. Letter from Pope Leo XIII to the Patriarchs, Primates, Archbishops, and Bishops of the Catholic
World in Grace and Communion with the Apostolic See (Feb. 10, 1880), available at
http://w2.vatican.va/content/leo-xiii/en/encyclicals/documents/hf_l-xiii_enc_10021880_arcanum.html (“Now,
since the family and human society at large spring from marriage, these men will on no account allow matrimony to be the subject of the jurisdiction of the Church. Nay, they endeavor to deprive it of all holiness, and so
bring it within the contracted sphere of those rights which, having been instituted by man, are ruled and administered by the civil jurisprudence of the community. Wherefore it necessarily follows that they attribute all
power over marriage to civil rulers, and allow none whatever to the Church; and, when the Church exercises
any such power, they think that she acts either by favor of the civil authority or to its injury. Now is the time,
they say, for the heads of the State to vindicate their rights unflinchingly, and to do their best to settle all that
relates to marriage according as to them seems good.”).
123. Id.
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having been instituted by man, are ruled and administered by the civil jurisprudence of the community.”124
Some modern scholars share this view. Shortly after the country’s first
same-sex marriage decision in 2009, Goodridge v. Department of Public
Health,125 Professor Daniel Crane urged a return to religion of exclusive control
over the social phenomenon known as marriage. Religious authorities themselves should desire this, he contended, because it would protect their autonomy from the state.126 Crane would create that space by encouraging religious
believers to execute standard-form religious agreements to reflect their religious understandings of marriage, bounded only by “minimal norms of [a] liberal democratic society.”127
Other scholars, like Professor Edward Zelinsky,128 advocate for a “multiplicity of contractual regimes” that couples can enter into instead of marriage,
which will better “satisfy their most intimate consumer preferences.”129 Zelinsky believes the state can eliminate marriage as a status because “as a practical matter, rules . . . governing married couples [with respect to parentage, custody, immigration, inheritance and other matters] increasingly apply outside of
marriage.”130 Further, marriage carries not just benefits but disadvantages that
“penalize marriage.”131 Because family law has long permitted spouses to privately order their affairs with prenuptial agreements,132 couples will be better
served with tailor-made arrangements: “People will feel more committed to
domestic arrangements that they have affirmatively chosen.”133 Zelinsky would
not invalidate agreements “except upon very compelling grounds,” for example, to protect minor children.134 As the next Part shows, what has long been a
disregarded idea to abolish marriage has gained new purchase as a result of
deep-seated anger over Obergefell sparking a flurry of legislative proposals to
get the government out of marriage.
IV. GETTING THE GOVERNMENT OUT OF MARRIAGE AS A RESPONSE TO SAMESEX MARRIAGE
Far from being an idiosyncratic idea born simply from disgust with Obergefell, the narrative that society should transform the government’s regulation
of marriage gained significant traction during our decade-long national debate
over same-sex marriage. A new tool called Crimson Hexagon demonstrates the
124. Id.
125. 798 N.E.2d 941 (Mass. 2003).
126. Daniel A. Crane, A ‘Judeo-Christian’ Argument for Privatizing Marriage, 27 CARDOZO L. REV.
1221, 1250: (2006).
127. Id. at 1253.
128. Edward A. Zelinsky, Deregulating Marriage: The Pro-Marriage Case for Abolishing Civil Marriage, 27 CARDOZO L. REV. 1161 (2006).
129. Carol Sanger, A Case for Civil Marriage, 27 CARDOZO L. REV. 1311, 1312 (2006).
130. Zelinsky, supra note 128, at 1163.
131. Id. at 1207–08.
132. Id. at 1197.
133. Sanger, supra note 129, at 1313.
134. Zelinsky, supra note 128, at 1184.
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connection between legal recognition of same-sex marriage and “getting the
government out of marriage.” Crimson Hexagon searches media and social
networks for discrete phrases and concepts dating from its genesis in May 2008
to present.135 It is intended to “deliver[] a clear understanding of the nature of
the online conversation—the drivers of sentiment, key themes, their relative
size, and how they change over time.”136
Figure 1 shows the volume between Crimson Hexagon’s launching on
May 23, 2008 and September 5, 2015, of news stories, forums, and social media containing common terms used by social conservatives opposed to Obergefell and same-sex marriage generally, such as getting the government “out of
the marriage [or sacrament] business,” as well as older terms from marriage
critics, like “abolishing [or disestablishing] marriage.”137 Figure 1 breaks down
sources by news, forums, and social media like Facebook, Twitter, and commentary.138

135. Crimson Hexagon was created by Gary King, a professor of Government at Harvard University. Professor King also directs the Institute for Quantitative Social Science at Harvard University. Paul Hitlin, Methodology: How Crimson Hexagon Works, PEW RES. CTR. (Apr. 1, 2015), http://
www.journalism.org/2015/04/01/methodology-crimson-hexagon/. Crimson Hexagon analyzes the social Internet, including Twitter, Facebook, YouTube, blogs, and forums, “by identifying statistical patterns in the words
used to express opinions on different topics.” Forsight Platform Overview, CRIMSON HEXAGON,
http://www.crimsonhexagon.com/PDFs/Crimson%20Hexagon%20ForSight%20Platform
%20Overview%20Sheet.pdf (last visited Aug. 24, 2016). Using social media analysis software, Crimson Hexagon “take[s] as data a potentially large set of text documents” and outputs “statistically consistent estimates of
the proportion of all documents in each category,” resulting in a ninety-two percent correlation to human derived results. Id.
136. Forsight Platform Overview, supra note 135.
137. The search read as follows: “(“Gay” or “same sex”) AND Marriage AND civil AND (“religion” OR
“religious”) AND (“out of the business of marriage” OR “out of the marriage business” OR “abolish marriage”
OR "abolition of marriage” OR “get government out of the sacrament of marriage” OR “get government out of
the sacrament business” OR “disestablish marriage” OR “disestablishment of marriage” OR “dejuridify marriage” OR “dejuridification of marriage” OR “return marriage to religious institutions” OR “return marriage to
religion” OR “issuing marriage license”).”
138. Figure 1 eliminates blogs, which contained a significant spike in stories between August 1 and August 31, 2011. Reviewing the stories, it appears a single blog banner created significant “noise.”
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FIGURE 1139

The biggest peaks occur around key same-sex marriage decisions: after
Californians adopted Proposition 8 (Peak 1), as the California Supreme Court
grappled with what to do about marriages that California Proposition 8 purported to undo (Peak 2),140 in the midst of federal litigation that ultimately invalidated California Proposition 8 (Peaks 3–5),141 after North Carolina’s successful
initiative banning same-sex marriage in May 2012 (Peak 6),142 throughout chatter about Chick-Fil-A CEO Dan Cathy publicly stating that he supports the
“biblical definition of the family unit”143 (Peak 7), during oral argument of and
at the release of Windsor, which struck DOMA (Peaks 8–9),144 when
Hawaii
139. Figure 1 Peaks and Dates: Peak 1: November 1–30, 2008; Peak 2: March 1–31, 2009; Peak 3: August
1–31, 2010; Peak 4: October 1–31, 2010; Peak 5: February 1–29, 2012; Peak 6: May 1–31, 2012; Peak 7: July
1–31, 2012; Peak 8: March 1–31, 2013; Peak 9: June 1–30, 2013; Peak 10: November 1–30, 2013; Peak 11:
February 1–28, 2014; Peak 12: June 1–30, 2015.
140. On March 4, 2009 (in the middle of Peak 2: March 1–31, 2009), the California Supreme Court heard
oral arguments for Strauss v. Horton. Proposition 8 Repeal Oral Arguments, C-SPAN (March 4, 2009),
http://www.c-span.org/video/?284455-1/proposition-8-repeal-oral-arguments. In Strauss, the court decided that
Proposition 8, a state-wide ballot initiative passed by Californians in November 2008 to prohibit same-sex marriage, constituted a valid amendment of California’s constitution, but also concluded that the marriages of an
estimated 18,000 same-sex couples legally conducted before Proposition 8 remained valid. Strauss v. Horton,
46 Cal. 4th 364 (2009), abrogated by Obergefell v. Hodges, 135 S. Ct. 2584 (2015).
141. On August 4, 2010 (in the middle of Peak 3: August 1–31, 2010), the U.S. District Court decided
Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010), striking down California Proposition 8.
142. On May 8, 2012 (in the middle of Peak 6: May 1–31, 2012), North Carolina voters amended the
North Carolina Constitution to make marriage between a man and a woman the only domestic union that could
receive legal recognition in the state. N. C. Const. art. XVI, § 6.
143. Chick-Fil-A Faces Backlash over Support of Traditional Family, TWITCHY (July 18, 2012, 11:36
PM), http://twitchy.com/2012/07/18/chick-fil-a-faces-backlash-over-support-of-traditional-family/.
144. On March 27, 2013 (in the middle of Peak 8: March 1–31, 2013), the U.S. Supreme Court heard oral
arguments for United States v. Windsor and Hollingsworth v. Perry, and issued decisions in the cases on June
26, 2013, in the middle of Peak 9. See United States v. Windsor, 133 S. Ct. 2675, 2693 (2013) (finding Section
3 of the Defense of Marriage Act unconstitutional under the Fifth Amendment); Hollingsworth v. Perry, 133 S.
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enacted its Freedom to Marry Act (Peak 10),145 when a federal judge “ruled that
Kentucky must respect the marriages of same-sex couples legally performed in
other states”146 (Peak 11), and in the days after Obergefell (Peak 12).147
The
tight linkage between spikes in Figure 1 and key same-sex marriage dates is indicative that the public narrative around same-sex marriage bridged the idea
that recognizing same-sex marriage will yield clashes with religion that could
or should be solved by radically transforming the state’s relationship to marriage.
Crimson Hexagon allows users to make inferences about the themes by
visualizing a “Word Cloud,” which highlights the most prominent words in a
representative sample of documents.148 Figure 2 shows the most prominent
themes.

Ct. 2652, 2652 (2013) (holding that private parties lacked standing to appeal lower court decisions finding
Proposition 8 unconstitutional, permitting California to resume same-sex marriages).
145. The Freedom to Marry in Hawaii, FREEDOM TO MARRY (June 26, 2015), http://www.
freedomtomarry.org/states/hawaii (last visited Aug. 27, 2016).
146. Federal Judge Rules Kentucky Must Respect Same-Sex Couples’ Legal Marriages, FREEDOM TO
MARRY (Feb. 12, 2014), http://www.freedomtomarry.org/blog/entry/federal-judge-rules-kentucky-mustrespect-same-sex-couples-legal-marriages.
147. On June 26, 2015 (in the middle of Peak 12: June 1–30, 2015), the Supreme Court decided Obergefell. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).
148. Morgan Johnstonbaugh, Social Monitoring Informs Pinterest Marketing Strategy, CRIMSON
HEXAGON,
http://www.crimsonhexagon.com/blog/marketing/social-monitoring-informs-pinterest-mar
keting-strategy/ (last visited Aug. 27, 2016).
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FIGURE 2149

The confluence of terms like “religious,” “religion,” “gay,” “straight,”
“married,” and “equality” with terms like “business,” “license,” “government,”
and “state” suggests that some captured stories in fact reflect this emerging narrative. For example, after Obergefell, one opinion piece read:
I’ve long thought the government should get out of the marriage business
altogether. A policy of civil unions for gay and straight couples—leaving
religious marriage to churches—would go a long way towards preserving
both equal rights and religious freedom in America.150
Crimson Hexagon offers a second way to visualize particular narratives: a
Topic Wheel.151 Each Topic Wheel segment “represents a group of posts found
to have similarities in text. Each group is then identified by a frequently men-

149. Figure 2 contains blog posts and reflects sources through September 5, 2015.
150. Gay Marriage is Here—Now What?, FEDERALIST, http://thefederalist.com/2015/06/27/gay-marriageis-here-now-what/ (last visited Aug. 27, 2016).
151. Morgan Johnstonbaugh, How Social Analytics Illuminates the Future of the Travel Industry, Crimson
Hexagon, http://www.crimsonhexagon.com/blog/audience/how-social-analytics-illuminates-the-future-of-thetravel-industry/
(last
visited
Aug.
27,
2016);
Liliana
Osorio,
Who’s
Leading
the
Election on Social Media? Biggest Influencers and Conversation Drivers, CRIMSON HEXAGON, http://
www.crimsonhexagon.com/blog/opinion/whos-leading-the-election-on-social-media-biggest-influen
cers-and-conversation-drivers/ (last visited Aug. 27, 2016).
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tioned word or short phrase that best describes how that group differs from the
others.”152
In the Topic Wheel shown in Figure 3, “contract” is most closely associated with “marriage licenses.”
FIGURE 3153

This suggests that public discussion has linked “getting the government out of
marriage” with abolishing the state’s role in licensing marriage.
Retrieved stories illustrate the explicit connection drawn between religious opposition to same-sex marriage and ending state-sponsored marriage. As
far back as Proposition 8 (Peak 1 in Figure 1), commentators envisioned a radically reformed relationship between the State and marriage as a possible solu152. SOCIAL AIRLINE QUALITY ASSESSMENT, CRIMSON HEXAGON (May 2012), http://www.
crimsonhexagon.com/PDFs/Airline_Consumer_Study.pdf.
153. The Topic Wheel in Figure 3 includes blog posts and reflects sources through September 5, 2015.
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tion to “religious organization[s] . . . marry[ing] whoever they want.”154 A blog
post on May 30, 2009 (shortly after Peak 2), urged society to “Abolish The
Marriage License” as a way to “end the debate [on same-sex marriage] once
and for all.”155 Some commentators explicitly urged “formally distinguish[ing]”
civil marriage from religious marriage:
Let marriage be a religious institution and let civil unions be a secular institution. Let the church govern marriage and define it as between one
man and one woman. And let the state govern civil unions and define it as
they want; a loving commitment to partnership and family between two
persons.156
During litigation over Proposition 8 (Peak 3), commentators returned to
the intuitively-appealing “solution” of:
[Potentially] hav[ing] the government get out of the marriage business
completely, especially the federal government. To me, marriage has always been a religious and spiritual event. Why can’t we just do away with
the civil aspect of marriage and, in turn, solve multiple issues with one
change?”157

154. A blog post entitled “What if the Government Were to Get Out of the Marriage Business,” appeared
during Peak 2 on November 18, 2008, after Proposition 8’s approval, and read:
What if the government were to get out of the business of marriage all together and instead issue civil
unions to everyone who wants one, regardless of sex or gender, while religious organizations can marry
whoever they want? Would that solve the problem?
The post originally appeared in answerbag.com on November 18, 2008, http://www.answerbag.
com/q_view/1097714 (source no longer available).
155. Abolish the Marriage License, ONE MAN’S THOUGHTS (May 30, 2009), https://onemans
thoughts.wordpress.com/2009/05/30/abolish-the-marriage-license/ (source no longer online). The author contended:
Who needs the government to be involved? Following the California Supreme Court’s decision this
week to uphold a ban on gay marriage, the U.S. looks headed into a long, resource-sucking legal slog
over whether same-sex couples may marry. Here’s an idea that could end the debate once and for all,
and trim government spending to boot: Get government out of the marriage business altogether. Currently in all but four states, a gay couple may not walk into city hall and demand the same right granted
every day to drunks, madmen and teenagers: a government-licensed marriage. For anyone who believes
that citizens should be treated equally under the law, this is a problem. If states stop marrying people,
they stop discriminating. At the same time, social conservatives score a coup: They no longer have to
witness same-sex couples getting government approval for use of the word “marriage.”
Id.
156. A blog post entitled “Marriage—A Brief Historical Overview and Ideas on Going Forward,”
appeared during Peak 1 on November 11, 2008, after Proposition 8’s approval on November 4, 2008, a snippet
of which read:
Because queers can update this custom and infuse it with gender equality that will free men, women,
and the rest of us from all of our historical attachments . . . Saintless.com is wondering if government
should get out of the marriage business altogether. Should there be a legal definition? And at Philosophy Sucks ask the lyrical question, why not split the difference?: So I say we should formally distinguish these two aspects. Let marriage be a religious institution and let civil unions be a secular institution . . . .
Gena Haskett, Marriage–A Brief Historical Overview and Ideas on Going Forward, Blogher (November 11,
2008), http://www.blogher.com/marriage-brief-historical-overview-and-ideas-going-forward.
157. During Peak 3, on August 7, 2010, a representative story read:
Prop 8 ruling remind anyone of Dover?
[W]ith so many people, heterosexual and homosexual alike, I don’t ever hear about what an all encompassing solution to this problem could be. It's either an all out ban of gay marriage (making gays mad),
or making gay marriage permissible (making pro-marriage crowds angry) . . . . Stopping abuse of civil
marriage “rights”, and something that isn't really that important in the grand scheme of things.
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The idea drew force from oral arguments about the validity of the 18,000 marriages entered into before Proposition 8 during Peak 2. Justices on the California Supreme Court asked advocates whether the state was compelled to “get out
of the marriage business.”‘158 Associate Justice Ming Chin “twice asked whether the court should direct the state ‘to employ non-marriage terminology’ and
instead make only civil unions or domestic partnerships available to all;” former judge Kenneth Starr, arguing for Proposition 8’s sponsors, acknowledged
“that making marriage the province of religious institutions was one way, however unanticipated, around the problem.”159
Likewise, commentators on Windsor contended that leaving “marriage to
religious organizations” would solve religious objections since religious groups
alone would decide who is “married in their building.”160 This refrain continued
in the weeks after the Supreme Court decided Obergefell. Some leapt immediately from that fact that “[i]f marriage is to exist as a government matter . . . the
law has to be applied equally” to the idea that marriage “needs to cease to exist
as a government matter.”161
Not all commentators who drew explicit connections between religious
opposition to same-sex marriage and transforming the state’s regulation of marriage thought it would be wise to do away with civil marriage. Some charged
that the struggle for marriage equality was the first step in a movement to
“eliminate[e] marriage as an institution.”162 Others articulated reasons that the
government should remain in the “marriagebusiness [sic], . . . to ensure the
Food for thought. GLOCK TALK (Aug. 7, 2010), http://www.glocktalk.com/threads/1250217/#post
15777197 (source no longer online).
158. Lisa Leff, Ruling Could Mean Civil Unions for All in California, DAILY HERALD (Mar. 6, 2009),
http://www.heraldextra.com/news/world/ruling-could-mean-civil-unions-for-all-in-california/ar
ticle_1bf36a29-72c4-5d67-bbb5-56b33471ada3.html (quoting Associate Justice Ming Chin).
159. Id.
160. A forum entitled “Doma is Unconstitutional” appeared during Peak 9, on June 27, 2013, after the
U.S. Supreme Court decided Windsor, and read in part:
Quite some[]time ago, I remember someone on this board saying that the government should get out of
the marriage business and go into the civil union business, leaving marriage to religious organizations.
That would allow same sex couples to have the same legal rights as different sex couples. I would be in
favor of that. With same sex marriages being legal, I can see a couple suing a religious organization to
be married in their building, even if it goes against the religious beliefs of the organization. I don't think
it is right for the government to force any organization to go against their beliefs.
SC–DOMA is Unconstitutional, ZETABOARDS (June 27, 2013, 1:09 AM), http://s1.zetaboards.com/
Liestoppers_meeting/topic/5168939/2/.
161. A forum entitled “Supreme Court Confirms Right to Marriage Includes Gay People,” appeared during Peak 12 on July 1, 2015, and read:
Except that “equal protection” is in the Constitution. If marriage is to exist as a government matter—
even at the state level—the law has to be applied equally. That's why it needs to cease to exist as a government matter. . . . If two homosexuals want to enter into an intimate relationship, they are obviously
free to do so. In fact, I think that was where the whole gay marriage argument was on its strongest
ground—the government has no right to interfere into the relations between consenting adults. I wholeheartedly agree. . . . No one is entitled to anyone else’s approval. Again, I agree with your argument of
taking the state out of the marriage business entirely.
Supreme Court Confirms Right to Marriage Includes Gay People, SUNSPOT LIVES ON (July 1, 2015),
http://sunspotliveson.proboards.com/thread/3543/supreme-confirms-marriage-includes-people?page=2.
162. Leo Hohmann, WND Exclusive: LGBT Activists: Marriage Was Never the ‘End Game,’ WND (June
30, 2015), http://www.wnd.com/2015/06/Lgbt-Activists-Marriage-Was-Never-The-End-Game/ (quoting Tamara Metz, What’s Next? Disestablish Marriage!, in What’s Next for the LGBT Movement?, NATION (June 27,
2013), www.thenation.com/article/whats-next-lgbt-movement/.).
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continuation of society”—because marriage’s legal regulation rests on “moral
concepts,” the “government has the right to establish bounds in relationships,”
including “rules [prohibiting] incest.”163
Beyond litigation, the establishment of marriage equality involved public
referenda and constitutional amendments, which also sparked public reaction.
On November 6, 2009, Maine voters vetoed a law allowing same-sex marriage
that protected only the clergy.164 A letter to the editor in the online Salem News
contended that “marriage should be a matter of faith[,] not statute.”165 Religious
people are concerned:
[B]ecause to them, marriage is a sacred religious union . . . . Just as the
government has no place in our bedrooms, it has no place defining religious unions . . . . [I]t’s about time our constitutional right to the separation of church and state be respected . . . . The government has no right to
marry anyone; it needs to get out of the marriage business entirely.166
In the debate over North Carolina’s 2012 constitutional ban on same-sex
marriage, the idea that “[g]overnment should get out of the marriage business
and support only domestic partnerships as a contractual relationship” was selfevident to many: “Marriage is truely [sic] a religious ceremony, o[f] no concern
to the civil government.”167
It is important not to interpret Crimson Hexagon’s results as proof that
every retrieved source develops the narrative whether religious objections to
163. A blog post after Proposition 8’s approval entitled “Times and Seasons: Prop 8 Cometh” read in part:
Governments got into the marriage[]business, not because it was a nice thing to do, or to give individuals rights; but to ensure the continuation of society. . . . For government to get out of the marriage business would demean the tradition. It would mean that government had no need to support and
sustain the one key ingredient that sustains and maintains society: traditional family. . . . Yet, those
same Founding Fathers still agreed with moral concepts. Many established adultery laws in their states,
for example. Obviously, they accepted the concept that traditional[]marriage was of value to society, as
well as within the bounds of religion. Do we not believe government has the right to establish bounds
in relationships? If not, then should we also abolish rules for incest?
164. Same-Sex Marriage Laws, NAT’L CONFERENCE OF STATE LEGISLATURES, http://www.ncsl.
org/research/human-services/same-sex-marriage-laws.aspx (last visited Aug. 27, 2016). See generally Robin
Fretwell Wilson & Anthony Michael Kreis, Embracing Compromise: Marriage Equality and Religious Liberty
in the Political Process, 15 GEO. J. GENDER L. 485 (2014).
165. Letter to the Editor, Marriage Should be a Matter of Faith Not Statute, SALEM NEWS, at
http://www.salemnews.com/puopinion/local_story_310000322.html?keyword=secondarystory
(no
longer
available online).
166. The letter continued:
Marriage should continue as a religious union only. If you want to marry a man, a woman, or two
women or three men, who cares? Find a church, mosque, synagogue or coven that will marry you. It’s
not the government’s place to define religion. It is the government’s place to define civil unions. Any
religious union, of any type, should never achieve a legal status of any sort. Civil unions alone should
define any legal rights and responsibilities the members of that union are entitled to. This includes how
taxes are paid, inheritances dispersed, what hospital visitation rights are allowed, etc.
Id.
167. A discussion forum after North Carolina banned same-sex marriage in its constitution read:
As far as I’m concerned, government should have as much involvement in marriage as it does in baptisms and bar-mitvas. I agree about the domestic partnership suggestion, it’s important to lay out rules
of entitlement, decision and succession of community assets . . . and leave it at that. Marriage is a religious ceremony. Government should get out of the marriage business and support only domestic partnerships as a contractual relationship … you have exactly the right idea.
See comments to Tom Curry, North Carolina Approves Ban on Same-Sex Marriage by Wide Margin, NBC
(May 8, 2012), http://nbcpolitics.nbcnews.com/_news/2012/05/08/11604355-north-carolina-approves-ban-onsame-sex-marriage-by-wide-margin?lite.

WILSON.DOCX (DO NOT DELETE)

1472

UNIVERSITY OF ILLINOIS LAW REVIEW

12/11/17 12:25 PM

[Vol. 2016

same-sex marriage can be solved by curtailing the state’s relationship to marriage. In Figure 3, “marriage licenses” appears alongside “contracts,” and both
terms appear in sources explicitly contemplating the end of state-sponsored
marriage.168 But marriage licenses also linked to “Kentucky, Davis;” the bulk
of these stories simply report on Davis’ religious objection to issuing licenses,
but they do not contend that the state’s relationship to marriage should
change.169 Other segments of the Topic Wheel reflect noise as well, like the
discussion of “jumping the gun on Egypt.”170 Noise aside, however, commentator after commentator sees the idea of “getting the government out of the marriage business” as the “holy grail” to insulating religious objectors from legal
penalties after Obergefell.171 As Part V explains, radically changing the state’s
relationship to marriage carries significant risks, the consequences of which are
difficult to predict.
V. WHAT IS WRONG WITH GETTING THE GOVERNMENT OUT OF MARRIAGE
Transforming the State’s relationship to marriage—whether by substituting a customized, legally recognized contract for marriage’s off-the-rack benefits or by shifting the state’s largesse to something other than marriage—risks
disturbing the web of norms surrounding marriage. Part V.A shows that mar168. For example, a forum on August 4, 2011, read: “It is time the government got out of the business of
marriage and left it in the hands of individuals. Only they, as individuals, know what is best for them, whether
it be through religious institutions, contracts, or common law. They did just fine before government got involved.” Daniel Brackins, Government Should Get out of the Marriage Business, BEFORE IT’S NEWS (Mar. 27,
2013,
9:49),
http://beforeitsnews.com/libertarian/2013/03/government-should-get-out-of-the-marriagebusiness-2494906.html (comments on file with Author). Comments to a blog on March 27, 2009, linked religious objections to same-sex marriage to the state enforcing only “boilerplate agreement[s]” between intimates.
See Pre-Law Student Suggests State of California Divorce Marriage Licensing, LIBERTY PAPERS (Mar. 20,
2009),
http://www.thelibertypapers.org/
2009/03/20/pre-law-student-suggests-state-of-california-divorce-marriage-licensing/ (comments on file with
Author) (“I agree that it should certainly not be a state concept in anything other than a boilerplate agreement . .
. . instead the media makes you want to either hate gays, or love gays. [I]n fact, you shouldn’t give a shit about
gays or Eskimos or penguins. I agree, but the marriage issue is about more than just taxation. Married couples
who buy real estate together enjoy a special form of title that makes it impossible for creditors of only one
spouse . . . . that’s just the start of it . . . . Comment by Kip, I know you strongly disagree with what Brad wrote,
but, really, what is wrong with the idea of getting government completely out of the marriage business? In the
absence of such laws there will continue to be the intrusion of religion into the system of laws. If religion wishes that government stay out of their business, then religion needs to stay out of the business of government.
While it may be idealistic to have the government ‘completely out of the business of marriage’ this ostensibly
accomplishes that. The government would be dealing with civil unions-not marriage. All ‘marriages’ then
would become civil unions unless and until they become sanctified by a religious entity.”).
169. See, e.g., Ohlheiser, supra note 12.
170. The search presented in Figures 1–3 required “‘gay’ or ‘same-sex’ marriage” as a necessary component of any result. Making these terms a requisite creates a connection between the two ideas that may yield a
misleading snapshot of how often the public links both ideas. Re-running the search without those restrictors
yields a strikingly similar volume of stories over time as when restricted by “gay” or “same-sex marriage,”
suggesting that the “get the government out of the marriage business” narrative in fact emerged in the broader
same-sex marriage debate.
171. This Article does not make an empirical claim about the number of stories, forums, or discussions
linking same-sex marriage to the government’s regulation of marriage, or that recognition of same-sex marriage
caused the narrative about the state marriage regulation to arise, or that every story captured by Figures 1–3
necessarily reflects this narrative. See supra note 138 regarding “noise” resulting from the search. Instead,
Crimson Hexagon is utilized to surface stories reflecting and demonstrating this emerging narrative.
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riage signifies, among other things, a commitment to monogamy, sharing,
physical security, and emotional and financial support between the spouses.
Couples who marry religiously sustain these norms by having stronger marriages, on average, than couples in non-religious marriages. Unwinding the civil and religious aspects of marriage may have unintended consequences for all
marriages that cannot be undone after the fact—a concern that is only compounded by the shortcomings of each individual proposal for limiting the
state’s involvement in marriage, as Part V.B shows.
A. What is Wrong with the Overarching Idea
As a society, we are in far too deep to unwind the civil and religious aspects of marriage. Radically transforming the State’s relationship to marriage
would raise thorny questions about the benefits now accorded to married couples in Social Security, tax, immigration, employee benefits, health care, and
many other dimensions.172
In 2014, 2,140,272 couples in America were married,173 representing a
slim majority of all adults (fifty-four percent in 2013).174 Although younger
Americans are delaying marriage and the fraction of never-married individuals
has more than doubled since 1960,175 eighty-five percent of all Americans “will
marry at least once.”176 Of those marriages, fifty to sixty percent “will last until
death.”177 Thus, marriage remains the primary vehicle for protecting individuals
against hardship and vulnerability within the family. Even if we collectively
would not accord significant state support to marriage if deciding the question
today, proposals to transform the state’s relationship to marriage have not explained whether or how the proposal would treat couples who married believing that “marriage” provided all of the needed protections.178 As Professor
Gregg Strauss observes,
The state cannot simply get out of the marriage business. As long as intimates can bring legal claims against one another in tort, contract, or equity, the law must determine who has obligations, how those obligations
arise, how they change, and what their default content will be—and these
legal rules will be tailored to the nature of our relationships. If a state

172. See supra note 80.
173. The marriage rate in 2014 of 6.9 marriages per 1,000 people represents a decrease from 8.2 marriages per 1,000 people in 2000. National Marriage and Divorce Rate Trends, CTRS. FOR DISEASE CONTROL &
PREVENTION, http://www.cdc.gov/nchs/nvss/marriage_divorce_tables.htm (last updated Aug. 27, 2016).
174. Frank Newport & Joy Wilke, Most in U.S. Want Marriage, but Its Importance Has Dropped,
GALLUP (Aug. 2, 2013), http://www.gallup.com/poll/163802/marriage-importance-dropped.aspx.
175. Wendy Wang & Kim Parker, Chapter 2: Trends in the Share of Never-Married Americans and a
Look Forward, PEW RES. CTR. (Sept. 24, 2014), http://www.pewsocialtrends.org/2014/09/24/
chapter-2-trends-in-the-share-of-never-married-americans-and-a-look-forward/.
176. Ron L. Deal, Marriage, Family, & Stepfamily Statistics, SMARTSTEPFAMILIES, http://www.
smartstepfamilies.com/view/statistics (last visited Aug. 27, 2016).
177. Strauss, supra note 82, at 1266.
178. Here, when used in quotes, “marriage” means the legal status regulated by the State, to which benefits and obligations attach.
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abolished intimate-relationship licenses, then private law would refashion
ad hoc categories of intimate status.179
This is so because “[i]ntimate relationships involve rights and expectations that deserve legal protection [but that] cannot be enforced without imposing status norms on couples. Marital status offers a way to manage this tension.”180 Legislative proposals for back walking the State’s regulation of
marriage uniformly overlook the millions of Americans who have relied upon
the State’s existing structure. These proposals also fail to consider whether sister states and the federal government would recognize these relationships as
marriages—jeopardizing the benefits attached to marriage by the federal government, as well as other states, which may be asked to dissolve a marriage or
treat it as valid upon a spouse’s illness or death.181 Indeed, many couples marry
in one state but later move to another, drawing on the protections accorded to
marriage by the state they reside in, not where they married.
Equally as problematic, couples who contract rather than “marry” forego
the social benefits attached to marital status, like entitlement to spousal benefits
from employers, the ability to participate in Social Security as a result of one
spouse’s work history, to file taxes jointly or to hold property jointly, or the
thousands of other state and federal benefits attached to the status known as
marriage.182 Many protections attached to marriage apply during the pendency
of the relationship, shielding spouses, for example, generally from testifying
against one another or sharing marital confidences.183 Absent such protections,
adults in an intimate relationship occupy more of an arm’s-length relationship,
and cannot freely and securely share their deepest concerns.
1.

Marriage is Regulated by Norms as Well as Law

Society has seen fundamental transformations in “marriage” before. At
the end of the nineteenth century, the Married Women Property Acts eradicated
coverture, the system by which a woman’s legal identity melded into her husband’s upon marriage,184 leaving her unable to enter into contracts, sue or be
sued, or hold property. The end of coverture hastened a conception of marriage
as a “relationship between two spouses with equal rights and equal duties.”185
This development did not hasten the demise of marriage. More recently, “no
179. Strauss, supra note 82, at 1288.
180. Id. at 1310.
181. Obergefell v. Hodges, 135 S. Ct. 2584, 2607 (2015).
182. Letter from Dayna K. Shah, Associate General Counsel of the U.S. General Accounting Office to
Bill Frist, Majority Leader of the U.S. Senate (Jan. 23, 2004), available at https://www.
gpo.gov/fdsys/pkg/GAOREPORTS-GAO-04-353R/pdf/GAOREPORTS-GAO-04-353R.pdf; Morgan Quinn,
What’s Cheaper: Marriage or Domestic Partnership?, GOBANKING RATES (Feb. 4, 2015),
http://www.gobankingrates.com/personal-finance/whats-cheapermarriage-domestic-partnership/#.Vq
Ai5D94fhM.mailto.
183. See DOMESTIC RELATIONS: CASES AND MATERIALS 189 (Walter Wadlington et al. eds., 7th ed. 2013).
184. MARTHA M. ERTMAN, Private Ordering Under the ALI Principles: As Natural as Status, in RECONCEIVING THE FAMILY: CRITIQUE ON THE AMERICAN LAW INSTITUTE’S PRINCIPLES OF THE LAW OF
FAMILY DISSOLUTION 284, 295 (Robin Fretwell Wilson ed. 2006).
185. Douglas Laycock, The Campaign Against Religious Liberty, in THE RISE OF CORPORATE RELIGIOUS
LIBERTY 243 (Micah Jacob Schwartzman et al. eds., 2016).
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fault divorce brought a huge change to the meaning of civil marriage,” although
not one as great as the elimination of coverture.186 A lively debate continues to
rage about whether no-fault divorce made it more likely that people would in
fact divorce.187 Social conservatives seeking to alter the relationship between
marriage and the State generally see no-fault divorce as wreaking havoc on the
institution of marriage.188 Whatever one thinks about eliminating different genders as a prerequisite to legal marriage189—as Obergefell does—proposals to
get the government out of marriage would work a far greater change. Just as
significantly, marriage carries with it a set of positive norms that may be disrupted by a radical restructuring of the State’s relationship to marriage.
The resistance of some to “redefining” marriage can be thought of as resistance to “the government or other people challeng[ing] a particular system of
symbols” or norms surrounding marriage, such as the now displaced norm of
one-man-one-woman marriage.190 After Obergefell, Many of those who oppose
same-sex marriage want to withdraw religious marriage from civil-regulation
society. These voices overlook the possibility that withdrawal will further disrupt the norms around marriage.
Most Americans “think marriage should be monogamous and [they] want
it to last for life.”191 Marriage signifies “an obligation to be faithful, to give and
receive help in times of sickness, and to endure hardships . . . . Society enforces
these ideals both formally and informally.”192 The “tangle of overlapping moral
norms” around marriage include “sexual fidelity, emotional fidelity, economic
support (including financial and domestic services), emotional support, and relationship maintenance.”193
186. Id.
187. See generally Leora Friedberg, Did Unilateral Divorce Raise Divorce Rates? Evidence from Panel
Data, 88 AM. ECON. REV. 608 (1998); Jonathan Gruber, Is Making Divorce Easier Bad for Children? The
Long-Run Implications of Unilateral Divorce, 22 J. LABOR ECON. 799 (2004).
188. Scott Keyes, Opinion, Conservatives Aren’t Just Fighting Same-Sex Marriage. They’re Also Trying
to Stop Divorce, WASH. POST (Apr. 11, 2014), https://www.washingtonpost.com/opinions/conservatives-arentjust-fighting-same-sex-marriage-theyre-also-trying-to-stop-divorce/2014/04/11/5f649bd6-bf48-11e3-bcecb71ee10e9bc3_story.html?utm_term=.3313ef60a78a.
189. See, e.g., MACEDO, supra note 98; Eugene Volokh, Same-Sex Marriage and Slippery Slopes, 33
HOFSTRA L. REV. 1155 (2006); Robert P. George, Sherif Girgis & Ryan T. Anderson, The Argument Against
Gay Marriage: And Why it Doesn’t Fail, THE WITHERSPOON INST.: PUB. DISCOURSE (Dec. 17, 2010),
http://www.thepublicdiscourse.com/2010/12/2217/.
190. Eric A. Posner, Symbols, Signals, and Social Norms in Politics and the Law, 27 J. LEGAL STUD. 765,
767(1998) [hereinafter Symbols].
191. Sara McDougall, Polygamy and Western History, 17 J. POL., RELIGION & IDEOLOGY 312 (2016) (reviewing JOHN WITTE, JR., THE WESTERN CASE FOR MONOGAMY OVER POLYGAMY (2015)) (on file with author); see also JOHN WITTE, JR., Response to Reviewers of THE WESTERN CASE FOR MONOGAMY OVER
POLYGAMY (2015) (on file with author).
192. MARRIAGE AND FAMILY: PERSPECTIVES AND COMPLEXITIES 306 (H. Elizabeth Peters & Claire M.
Kamp Dush eds., 2009); see also Elizabeth S. Scott & Robert E. Scott, Marriage as Relational Contract, 84
VA. L. REV. 1225, 1289 (1998) (“[M]arriage is subject to many tangible social conventions that announce and
reinforce the parties’ commitment. Beyond this, behavior in marriage is subject to long-standing societal expectations that tend to constrain the parties’ freedom and influence them toward trustworthiness, fidelity, honesty,
and altruism.”).
193. Strauss, supra note 82, at 1301; see also Elizabeth S. Scott, Social Norms and the Legal Regulation
of Marriage, 86 VA. L. REV. 1901, 1910 (2000) (“[M]arital norms encourage sexual fidelity, openness, emotional sharing, and altruism.”).
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“Norms are rules that govern collective behavior and that are enforced
nonlegally.”194 These norms “operate over and are ‘somehow accepted within’
particular groups or communities.”195 Norms are comprised of certain principles that members treat as “general requirements.”196
Classic examples include the general expectation that one should keep a
promise, the notion in some communities that “young girls should not be educated,”197 or the need to conform to certain political ideas within a group.198
Norms more closely resemble the common law, standards incrementally
developed by judges weighing existing doctrines against conceptions of justice,
than they do statutory codes.199 Norms are, however, “fuzz[ier]” and more “difficult to describe” than even the common law because they are neither formally
recorded nor static.200
Norms interact with the law in many ways. Sometimes norms operate
more efficiently than the law itself because “[l]egal rules are costly to learn and
enforce.”201 Nevertheless, the law plays an important role in shaping and reinforcing norms.202

194. Eric A. Posner, Law, Economics, and Inefficient Norms, 144 U. PA. L. REV. 1697, 1713 (1996) [hereinafter Inefficient Norms] (emphasis added).
Why norms exert the influence they do is the subject of a rich amount of literature. Some perceive
norms as “clusters of normative attitudes” shared by a group, meaning that they are accepted because “a significant proportion of the members of that group have certain attitudes . . . .” Stephen R. Galoob & Adam Hill,
Norms, Attitudes, and Compliance, 50 TULSA L. REV. 613, 615 (2015) (reviewing GEOFFREY BRENNAN ET AL.,
EXPLAINING NORMS (2013)). Norms can go beyond decisional rules forbidding or requiring certain actions to
encompass expectations about others’ behavior, reactive attitudes like “resentment and indignation,” and even
the “dispositions to have such attitudes”—impacting not only behavior but also what people think and the reasons they give for acting in a particular way. Id. at 615, 618 (quotations omitted). Others describe norms as
“behavioral regularities supported at least in part by normative attitudes.” Id. at 624. In this view, a norm represents “a pattern of behavior that is generally exhibited by individuals in a population[,] for which conformity is
approved and/or nonconformity is disapproved . . . .” Id. Social approval or disapproval acts to enforce the
norm, reinforcing it as a general consensus among a population. Id.
“The origin of norms is . . . something of a puzzle.” Richard H. McAdams, The Origin, Development,
and Regulation of Norms, 96 MICH. L. REV. 338, 352 (1997) [hereinafter Origin]. Many believe that norms
reflect our desire for approval, which satisfies the need “for esteem” or help “achieve other ends.” Richard H.
McAdams, An Attitudinal Theory of Expressive Law, 79 OR. L. REV. 339, 343 (2000) [hereinafter Attitudinal
Theory]. Studies show “people value approval” so much that they often give survey answers they believe will
please the questioner. See id. at 366–67. Others say that norms are chosen by a collection of individuals to
“maximize[] their welfare.” Inefficient Norms, supra note 193, at 1706.
195. Galoob & Hill, supra note 194, at 614 (quoting BRENNAN ET AL., supra note 194, at 3).
196. Id. (quoting BRENNAN ET AL., supra note 194, at 3).
197. Id.
198. Symbols, supra note 190, at 767.
199. Inefficient Norms, supra note 194, at 1699.
200. Norms may not be formally recordable at all. Id. at 1699, 1713 (“[I]n approving or disapproving
conduct, the enforcers rely mainly on a sense of justice or of the general good, which may or may not also involve the vindication of preexisting norms.”). Of course, if a preexisting norm is not enforced often enough by
a community, the norm itself may fade with time.
201. Robert C. Ellickson, Of Coase and Cattle: Dispute Resolution Among Neighbors in Shasta County,
38 STAN. L. REV. 623, 628 (1986).
Robert Ellickson’s work on how ranchers in Shasta County, California, resolve disputes when cattle
trespass onto each other’s land found that changes in the legal rules governing trespass did not affect the steps
that ranchers took to prevent trespass, such as “the quality of fences that separate ranches from farms.” Id. No
one in the county, “layman or professional,” had a complete working knowledge of the formal legal rules governing cattle trespass. Id. at 658.
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Consider the significant shifts in modern perceptions of smoking, cohabitation, and racially bigoted acts, all of which changed when legislatures passed
laws regulating these behaviors.203 The law exerts “an expressive influence on
behavior independent of the effect created by its [formal] sanctions.”204 Laws
dissolve a primary barrier to new norms: “frequently[,] the fact that a consensus
is not well known.”205 Laws that bring publicity to an idea may “provide unmistakable evidence of a consensus,” unifying a group of people with shared values around that new idea.206 “[E]ven purely symbolic government action can,
by signaling attitudes, change behavior.”207 Conversely, when legislators
choose not to regulate a behavior, the lack of regulation may signal to the public that legislators “tend not to believe there is a strong societal consensus for
regulating that behavior.”208
Law also has the power to undercut social norms. When a law requires
people to engage in some behavior that previously was voluntary, this “politicization of behavior” can “destroy[] important social meanings by legally compelling behavior that derives its meaning in part from the fact that it is not required by law.”209 Legal regulation of a behavior does not ensure that norms
around the behavior will reflect the law because “social meanings can emerge
and disappear spontaneously.”210 Whether the law has an impact depends on the
“status quo equilibrium,” or rather, how many people feel a certain way about
the symbol the law is regulating.211 Complicating matters further is the discontinuity between norms and the law, as happens when “the legal sanction exceeds the reputational sanction.”212
As the next subparts explain, the extensive entanglement of civil and religious marriage across centuries has strengthened positive norms—both religious and secular—around marriage. Transforming the State’s relationship to
marriage carries the risk that the tissue of norms and understandings surrounding marriage becomes torn or frayed.

When conflicts arose, ranchers “ignore[d] the formal law,” resolving their conflicts “not ‘in the shadow of the
law,’ but rather, beyond that shadow.” Id. at 628, 672. The residents could handle disputes “wholly independent of formal legal entitlements” because most were “consciously committed to an overarching norm of cooperation among neighbors,” and they expected to deal with each other for the foreseeable future, and saw navigating disputes with one’s neighbors is a part of life. Id. at 672–73.
202. Origin, supra note 194, at 391.
203. Id. at 391–92.
204. Attitudinal Theory, supra note 193, at 339 (emphasis added).
205. Origin, supra note 194, at 400. Legislation can cause some to “update their prior beliefs about what
others approve and disapprove.” Attitudinal Theory, supra note 193, at 340. Legislators are in the business of
“correctly judging approval patterns;” new laws may signal to the public previously “private information about
such patterns.” Id. at 358–59. To be sure, in a complicated political process that is responsive to “special interests,” laws “often fail[] to represent a consensus.” Origin, supra note 193, at 403.
206. Origin, supra note 194, at 402.
207. Attitudinal Theory, supra note 194, at 341.
208. Id. at 364 (emphasis in original).
209. Symbols, supra note 190, at 795.
210. Id. at 794.
211. Id. at 789.
212. Id. at 790.

WILSON.DOCX (DO NOT DELETE)

1478

2.

UNIVERSITY OF ILLINOIS LAW REVIEW

12/11/17 12:25 PM

[Vol. 2016

Marriage Norms Benefit from the Participation of Religious Couples

Despite the withering criticisms of marriage and religion by feminists and
others,213 religious couples who marry are happier than non-religious married
couples, less likely to divorce, more collaborative, and more faithful, even after
controlling for other demographic factors. Religiosity is also weakly protective
against domestic violence and other ills. Although results vary, these findings
present strong evidence that religious marriages are likely shoring up the general marriage culture in important ways that may be put at risk if the State’s relationship to marriage is fundamentally transformed.
Married couples who self-identify as religious reinforce the general norms
around marriage. In a study of 4,587 married couples, couples who attended
church regularly had “the lowest risk of divorce” even after controlling for other demographic factors.214 This finding is not isolated. Reviewing ninety-four
studies of religion and marital or parental functioning published in journals
since 1980, and using meta-analytic techniques to summarize key quantitative
findings across seventy-eight studies, Professor Annette Mahoney and colleagues found “greater religiousness appeared to decrease the risk of divorce”
in multiple national surveys.215 Additionally, “couples belonging to the same
denomination or faith tradition” experienced “better marital adjustment.”216 To

213. See Fineman, supra note 114; Polikoff supra note 114. Across large groups, marriage and religion
both exert positive effects on people’s lives. See Linda J. Waite & Evelyn L. Lehrer, The Benefits from Marriage and Religion in the United States: A Comparative Analysis, 29 POPULATION DEV. REV. 255, 255–56
(2003) (presenting a “socioeconomic and demographic view of the research literature on the benefits of marriage and religious participation in the United States” by comparing religion and marriage as social institutions).
214. Vaughn R. A. Call & Tim B. Heaton, Religious Influence on Marital Stability, 36 J. SCI. STUDY
RELIGION 383 (1997) (using panel data from the National Survey of Families and Households and reporting
that while “no single dimension of religiosity adequately describes the effect of religious experience on marital
stability,” how often a couple attends worship services “has the greatest positive impact on marital stability,”
although “[h]omogamy on any dimension of religiosity—affiliation, attendance, and beliefs—promotes similarities between spouses that are conducive to a more stable and satisfying marriage.”). Conversely, “differences
in patterns of religious attendance between spouses create problems for a marriage that cannot be explained by
the demographic composition of other aspects of the marriage included in this analysis.” Id. at 388. The reasons
why church attendance exerts this positive effect may differ for men and women. Call and Heaton found that
the wives’ views of marital commitment and non-marital sex were more important to marital stability than the
husband’s. Id. at 382.
215. Annette Mahoney et al., Religion in the Home in the 1980s and 1990s: Meta-Analytic Review and
Conceptual Analysis of Links Between Religion, Marriage, and Parenting, 15 J. FAM. PSYCHOL. 559, 560
(2001); see also The State of Our Unions 2012, NAT’L MARRIAGE PROJECT 72 (Dec. 2012),
http://www.stateofourunions.org/2012/SOOU2012.pdf (observing that “the nonreligious who marry have higher divorce rates.”); see also Deal, supra note 176. Findings of increased marital stability may signify permanence, but may also capture couples who delayed divorce, but break up nonetheless. Chan and Heaton found
“that factors which influence marital stability in general also correlate with delayed divorce in the same direction.” Luiza Y.W. Chan & Tim B. Heaton, Demographic Determinants of Delayed Divorce, 13 J. DIVORCE 97,
97 (1989) (analyzing data from the 1982 National Survey of Family Growth for 1,595 women aged fifteen to
forty-four who were married at least ten years and finding that wives’ religion “ha[s] substantial effect[] on
delayed divorce,” as did “age at marriage, age of the youngest child, . . . region of residence, and metropolitan
residence”).
216. Annette Mahoney et al., Marriage and the Spiritual Realm: The Role of Proximal and Distal Religious Constructs in Marital Functioning, 13 J. FAM. PSYCHOL. 321, 321 (1999).
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be sure, religious observance is not an inoculant against divorce,217 but these
findings suggest that religiosity contributes to marriage’s overall stability.218
Religious couples are happier in their marriages, too.219 When religion and
marriage are integrated, couples perceive greater benefits from being married,
report less conflict, engage in more verbal collaboration with one another and
less “verbal aggression and stalemate,” resulting in “greater global marital adjustment.”220 Married couples who pray together in the home report greater relationship quality.221 That religiously married couples engage in “more joint religious activities” may account for greater marital satisfaction.222 Shared

217. Robin Fretwell Wilson, The Perils of Privatized Marriage, in MARRIAGE AND DIVORCE IN A MULTICULTURAL CONTEXT: MULTI-TIERED MARRIAGE AND THE BOUNDARIES OF CIVIL LAW AND RELIGION (Joel A.
Nichols ed., 2012).
218. Not all studies report greater marital stability, especially for certain conservative religious groups.
Some religious groups disproportionately have children earlier or more frequently, resulting in lower incomes,
which generally increases divorce risk. Jennifer Glass & Philip Levchak, Red States, Blue States, and Divorce:
Understanding the Impact of Conservative Protestantism on Regional Variation in Divorce Rates, 119 AM. J.
SOC. 1002, 1008–09 (2014). In a study that merged county-level demographic information from all fifty states
with individual records from the National Survey of Family Growth to generate “multilevel individual models
of divorce,” Glass and Levchak found that individual religious conservatism is positively related to individual
divorce risk, solely through earlier transitions to adulthood and lower incomes of conservative Protestants.” Id.
at 1002. While a concentration of other conservative Protestants in a county “independently” correlated with
“an individual’s likelihood of divorcing,” “earlier family formation and lower levels of educational attainment
and income” in those counties “can explain a substantial portion of this association.” Id. at 1012.
219. RACHEL LILE COLBERT, SCALE DEVELOPMENT OF THE RELIGIOUS MARITAL FACTOR MEASURE
(2007) (using an online questionnaire to determine “religious commitment, couple satisfaction, the degree to
which spouses viewed their relationship as being sanctified, and the extent to which couples perceived their
marriage to be created and supported by God and their religious faith,” as well as how a “religious community
might influence marital satisfaction.”). Although positive for both genders, religiosity may positively influence
marriage for men and women differently. See Gary L. Hansen, The Effect of Religiosity on Factors Predicting
Martial Adjustment, 50 SOC. PSYCHOL. Q. 264, 265 (1987) (surveying 220 young, married subjects among
whom were Catholics, Protestants, other religiously affiliated individuals, as well as those with no religious
affiliation—to assess marital adjustment “between very religious men and women and less religious ones—
measuring religiosity by “the influence of religion on [respondents’] lives, how often they attend church services, and the degree to which ‘religious’ describes them.”). The researchers assessed relationship satisfaction
to determine what dimension—equity, equality, or reward level—best explained the impact on marital adjustment. “The equity approach stresses the importance of individuals comparing their relative input-to-outcome
ratios or exchanges.” Id. at 264. By contrast, “the equality approach . . . does not emphasize inputs;” instead,
“individuals are [posited to be] most satisfied in relationships when rewards are allocated equally.” Id. The
reward-level approach posits that “high levels of rewards received from exchange relationships result in positive evaluations of the relationship regardless of the presence or absence of equity and equality.” Id. Among
men, “reward level is the major variable impacting marital adjustment,” although for highly religious men,
equality also explained marital adjustment. Id. at 267. Among women, reward level also best explained marital
adjustment, but was a better “predictor[] of marital adjustment for females low on religiosity than for those
high on religiosity.” Id. The authors concluded that “religiosity compensates for lack of rewards in a broad
range of areas, not just sexuality.” Id. at 268. Men also attach more significance to ritual meaning, while wives
value routine practices more. See id. Barbara H. Fiese & Thomas J. Tomcho, Finding Meaning in Religious
Practices: The Relation Between Religious Holiday Rituals and Marital Satisfaction, 15 J. FAM. PSYCHOL. 597,
597 (2001) (approaching 120 families through area nursery schools to answer a series of questionnaires).
220. Mahoney, supra note 215, at 321, 333.
221. Christopher G. Ellison et al., The Couple That Prays Together: Race and Ethnicity, Religion, and
Relationship Quality Among Working-Age Adults, 72 J. MARRIAGE FAM. 963, 963 (2010) (analyzing responses
for 2,400 adults aged 18–59 to the National Survey of Religion and Family Life, which included oversamples
of African Americans and Latinos, and finding that “couples' in-home family devotional activities and shared
religious beliefs are positively linked with reports of relationship quality").
222. Mahoney, supra note 216, at 333.
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expectations “for the marital relationship” resulting from both spouses having a
“relationship with God” also fosters a sense of intimacy in the marriage.223
Importantly, marital happiness appears to be a function of shared commitment.224 Professor Samuel Perry found that religion influenced marital
quality positively when the spouses share a commitment to religion, but negatively when one spouse is religious and the other is not.225 Across dozens of
studies, “greater religiousness . . . facilitate[s] marital functioning,” although
the effects are “small.”226 Importantly, these benefits do not disappear among
the most religious couples.227
Religious couples also experience less violence in their marriages. Attending church regularly correlates with less domestic violence, although for
men the “protective effect is evident only among weekly attenders” but not
those who attend church less frequently; for women, those who attend monthly
and weekly both report less violence.228 This “inverse association between religious attendance and abuse persists” after controlling for the degree of social
support and integration, substance and alcohol abuse, depression, and low selfesteem.229 Professor Christopher Ellison and colleagues found that church attendance’s protective effect “is stronger for African American men and women
and for Hispanic men, groups that, for a variety of reasons, experience elevated
risk for this type of violence.”230
Children benefit, too. Individual studies find that “greater parental religiousness relates to more positive parenting and better child adjustment.”231

223. COLBERT, supra note 219, at 38–39 (finding “[o]n an individual level, spouses gain a sense of support, comfort, and a set of expectations for the marital relationship from their relationship with God. Highly
religious spouses may use their individual intimacy with God as a compensatory or complementary mechanism
influencing their marital intimacy” and concluding that “[C]ouples can experience intimacy in their marriage
through dyadic spirituality such as sharing religious beliefs and values, a sense of sojourning together on a religious journey or utilizing religious resources for marital intimacy.”).
224. See generally Christopher G. Ellison & Kristin L. Anderson, Religious Involvement and Domestic
Violence Among U.S. Couples, 40 J. SCI. STUDY RELIGION 269, 271 (2001).
225. Samuel L. Perry, A Match in Heaven? Religion-Based Marriage Decisions, Marital Quality, and the
Moderating Effects of Spouse’s Religious Commitment, 123 SOC. INDICATORS RES. 204, 223 (2014) (analyzing
data from the 2006 Portraits of American Life Study and finding that “once respondents’ personal religious
affiliations, practices, beliefs, and other socio-demographic factors are controlled for, religion’s influence on
the marriage decision seems to relate to marital quality as an indicator of expectations that may either be (a)
met by a religiously-committed spouse with attendant returns to marital quality, or (b) unmet by an irreligious
spouse and associated with negative marital experiences.”).
226. Mahoney et al., supra note 215, at 559.
227. See Margaret R. Wilson & Erik E. Filsinger, Religiosity and Marital Adjustment: Multidimensional
Interrelationships, 48 J. MARRIAGE & FAM. 147, 150 (1986) (analyzing data for 190 married, religiously oriented Protestant couples and reporting that “even within the religious community, higher religiosity predicts
marital adjustment”).
228. Ellison & Anderson, supra note 224, at 269, 273–74 (using data from respondents to Wave 1 of the
National Survey of Families and Households (“NSFH”), a cross-sectional national probability sample of 13,017
men and women ages eighteen and older, who were “married to, or cohabiting with, a person of the opposite
sex at the time of the interview”).
229. Id. at 269.
230. Christopher G. Ellison et al., Race/Ethnicity, Religious Involvement, and Domestic Violence, 13
VIOLENCE AGAINST WOMEN 1094, 1094, 1100 (2007) (analyzing data from the first wave of the NSFH subsample of married or cohabiting couples, resulting in a study sample of 3,134 men and 3,666 women.).
231. Mahoney et al., supra note 215, at 559.
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It is not surprising that married religious couples would experience “farreaching, positive effects”: marriage and religion “influence similar domains of
life” and act through pathways that have “important parallels.”232 But religiosity is not a panacea against unhappiness or dysfunction.233 In one study, “religiosity” improved “husbands’ and wives’ marital satisfaction” in couples with
“less neurotic husbands,” but not in couples with “more neurotic” ones.234 Religious belief and practice “increase[] the likelihood of marital dependency”—as
does self identification as a fundamentalist.235
Religiosity can have an affirmative downside as well. It may discourage
help-seeking, isolating spouses in dysfunctional relationships.236 Nonetheless,
across large groups, those who are religiously married have marriages that
function positively along a number of dimensions. This empirical snapshot, although far from perfect,237 illuminates precisely what is at stake if religious marriage somehow withdraws from the public sphere.
3.

How Would Transforming the Government’s Relationship to Marriage

232. Waite & Lehrer, supra note 213, at 255, 256, 269 (presenting a “socioeconomic and demographic
view of the research literature on the benefits of marriage and religious participation in the United States” and
concluding that “[b]eing married and being involved in religious activities are generally associated with positive effects in several areas, including physical and mental health, economic outcomes, and the process of raising children.”).
233. See Kieran T. Sullivan, Understanding the Relationship Between Religiosity and Marriage: An Investigation of the Immediate and Longitudinal Effects of Religiosity on Newlywed Couples, 15 J. FAM.
PSYCHOL. 610, 610, 613, 618–19 (2001) (measuring religiosity “using a 4-item scale that assessed spouses’
religious behavior and their self-identification as religious persons” in “[two] samples of newlywed couples”
and “test[ing] 3 explanatory models” for the impact on marriage through “questionnaires” and “problemsolving discussions.”).
234. Id. at 610, 624 (concluding that “[c]areful processing of the role of religiosity in the relationship,
along with an understanding of each partner and other important aspects of the relationship, may enhance the
long-term effectiveness of marital interventions by clinicians and clergy.”).
235. “Marital dependency” captures “the extent to which either spouse believes his or her life would be
worse should the marriage end,” even after controlling for “labor-force participation” and the other “spouse’s
attitude toward the marriage.” John Wilson & Marc Musick, Religion and Marital Dependency, 35 J. SCI.
STUDY RELIGION 30, 30 (1996) (using NSFH data “to determine the impact of religion on marital dependence.”).
Not surprisingly, benefits and costs of marriage vary by religious denomination. More conservative
Protestant denominations experience more marital dependency. Id. at 30, 32 (“sampl[ing] 13,017 adults interviewed between March 1987 and May 1988” and finding that “[c]hurch attendance, self-identification as a
Fundamentalist and marital homogamy all increase[d] marital dependency.”). Homogamy is “[m]arriage between individuals who are, in some culturally important way,” such as ethnicity or religion, “similar” to one
another.
Homogamy,
ONLINE
DICTIONARY
OF
THE
SOCIAL
SCIENCES,
http://bitbucket.icaap.org/dict.pl?term=HOMOGAMY (last visited Aug. 27, 2016). Importantly, “many lesbian
and gay persons are religiously committed, and their beliefs may affect how they conduct their relationships.”
Ramona Faith Oswald et al., Structural and Moral Commitment Among Same-Sex Couples: Relationship Duration, Religiosity, and Parental Status, 22 J. FAM. PSYCHOLOGY 411, 414 (2008) (testing two logistic regression
models using a subsample of 190 Rainbow Illinois survey respondents). Among 150 individuals who had “established a legal tie with his or her same-sex partner,” such as through the purchase of joint property or through
a will, only religiosity and parental status were significant predictors of ritualization, that is, engaging in “a
commitment ceremony in addition to establishing a legal tie.” Id. at 412, 413.
236. Sullivan, supra note 233, at 623.
237. Donald H. Baucom, Religion and the Science of Relationships: Is a Happy Marriage Possible?, 15 J.
FAM. PSYCHOL. 652, 652 (2001) (arguing that to more adequately capture the relationship between religion and
marriage, studies should develop “specific hypotheses . . . to explore explicit ways in which certain aspects of
religious life might relate to specific aspects of family/marriage functioning.”).
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Disturb Marriage Norms?
Transforming the State’s relationship to marriage carries the risk that the
norms and understandings surrounding marriage becomes torn or frayed by
cleaving apart what has always been two intertwined aspects of marriage—civil
and religious.
Consider what happens if society divorces civil marriage from religious
marriage. If people who enter the state-sponsored union (whatever it is called)
still understand it to be marriage—and if the same fraction of people continue
to embrace that civil status and also religiously marry after the change—then
nothing would change. There would then be no reason to worry about altering
the norms and legal understandings around marriage.
If, however, people entering the State’s new status come, over time, to see
it as something wholly distinct from marriage as we now understand it, then
different norms governing that status may develop. Indeed, longtime marriage
critics have argued for something other than “marriage” precisely to shed the
negative norms they see surrounding marriage, like patriarchy.238 As with those
perceived negatives of marriage, however, there is no assurance the security,
satisfaction, and safety many enjoy in their marriages will carry over to this
new status.
A retreat of religious marriage from the public sphere also risks affecting
the social signal marriage sends. The First Things pledge to validate religious
marriages without civil effects places a burden on those who religiously marry
to separately secure the state-supported status and its attendant benefits and
protections.239 If couples religiously marry but never cement the civil status, the
subset of stronger240 relationships (religious marriages) may diverge from, and
be seen as distinct from, the greater set of relationships that have civil effect.
Put another way, what was once conceived of as a single thing—marriage—
will increasingly be seen as two distinct categories, which may or may not
share a single set of norms.
Indeed, it would be quite remarkable if basic parameters of the new status
did not diverge from those now associated with marriage. Just as one cannot
turn over a glass of ice water and expect only the water to come out leaving the
ice behind, substituting civil unions for marriage assumes that the civil relationship regulated by the State can be divorced from marriage’s religious underpinnings without losing religion’s positive influence on the civil relationship.
While it is true that some countries long ago stripped the power of religious authorities to bind couples with legal effect, leaving “marriage” entirely
238. See Fineman, supra note 114, at 234–35; Polikoff, supra note 114, at 1536, 1541.
239. In addition to its religious importance, marriage continues to have romantic cache. See Interview
with Elizabeth Marquardt & W. Bradford Wilcox, contributors to the PRESIDENT’S MARRIAGE AGENDA FOR
THE
FORGOTTEN SIXTY PERCENT, The State of Our Unions, ENRICHMENT J., http://
enrichmentjournal.ag.org/201401/201401_044_state_union.cfm (last visited Aug. 27, 2016). If religious and
civil marriage diverge, some couples surely will marry for the romantic meaning, but may enter into only religious marriages, not the benefit-conferring civil status.
240. Stronger both in significance to the religious participants (one imagines) than its civil counterpart, as
well as generally stronger in duration and normative benefits, as detailed above. See supra Parts V.A.2, V.B.1.
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to civil authorities, political leaders like Bismarck rationalized the State’s monopoly over marriage as increasing the State’s power over religion and individual citizens—outcomes that many current proponents would find problematic.241 Further, countries that have given civil authorities exclusive control over
“marriage” have witnessed a significantly smaller fraction of citizens conducting their intimate relationships within marriage.242 Countless differences between the United States and these cultures and their legal systems may account
for differences in how couples structure, and the State regulates, intimate relationships—fewer marriages should give current proponents pause.
There is good reason to worry that unwinding the civil and religious aspects of marriage would damage religious relationships and non-religious relationships alike.
If religious adherents never take an additional step to ensure their marriages have civil effects—as they would need to under the First Things proposal—they lose out on the valuable protections marriage accords, as Part
V.B.1 explains. While religiously married couples benefit from a religious experience of marriage, shown above, the civil regulation of their marriages likely
reinforces norms of permanence and sharing. Civil exit rules increase the transaction cost of divorce and force sharing of marital property through property
division or one’s income through alimony, which may encourage struggling religious couples to work on their relationships. In other words, the difficulty of
exiting marriage strengthens marriage.243
On the other side of the ledger, religious marriage is shoring up the marriage culture, promoting long-term, stable, monogamous relationships in which
both parties are physically secure. As a part of the broader marriage culture, religious marriages increase the fraction of well-functioning marriages among all
married couples, reinforcing the norms associated with the cultural status
known as marriage for everyone.
Bracketing religious marriage as something other than the status valued
by the State may affect the number of couples who ultimately marry. It is an
241. See Heiner de Wall & Andreas Gestrich, Constitutional Complexity and Confessional Diversity, in
THE DYNAMICS OF RELIGIOUS REFORM IN NORTHERN EUROPE, 1780–1920: Political and Legal Perspectives
149, 174–80 (Keith Robbins ed., 2010).
242. Religion may also lose an important entranceway into the couple’s life—the religious wedding—
which for some couples may bind them more strongly to a religious faith community. Laurie DeRose et al.,
Family Instability and Early Childhood Health in the Developing World, WORLD FAMILY MAP 14–16 (2014),
http://worldfamilymap.ifstudies.org/2014/articles/family-instability-and-early-childhood-health
(reporting
highest levels of cohabitation in Europe and Latin America); Omar G. Encarnación, Why Latin American
Courts
Favor
Gay
Rights,
N.Y.
TIMES
(Jan.
29,
2014),
http://
www.nytimes.com/roomfordebate/2014/01/29/why-is-latin-america-so-progressive-on-gay-rights/why-latinamerican-courts-favor-gay-rights (describing Latin America’s system of civil marriage only); Jonathan Luxmoore, European Countries Distinguish Between Religious, Civil Marriages, NATI’L CATHOLIC REP. (Apr. 15,
2015),
https://www.ncronline.org/news/global/european-countries-distin
guish-between-religious-civil-marriages (describing separation of civil and religious marriage in Europe).
243. None of the studies recapped in Part V show religious marriages function well only because of religious commitments. Cf. Sarah W. Whitton et al., Attitudes Toward Divorce, Commitment, and Divorce Proneness in First Marriages and Remarriages, 75 J. MARRIAGE & FAM. 276, 285–86 (observing that “positive attitudes toward divorce and a weaker commitment to marriage” were correlated with “higher divorce
proneness.”).
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article of faith that the benefits accorded to couples when they assume the mantle of marriage “channels” couples into that status.244 By no longer privileging
all marriages, including religious ones, society impoverishes the cluster of
goods that motivate couples to marry. True, religious couples have independent
reasons to continue to marry religiously (such as encouragement or pressure
from their religious community, or the belief that God sanctifies the relationship)—in which case, they would marry and continue to share in norms around
“marriage”—but less religious couples may not share those reasons for assuming obligations to each other.
The social cues signaling one is married may change, as well. Today, religious marriage and civil marriage are outwardly indistinguishable to the public
because married couples (whether religious or not) usually signal their commitment by wearing wedding rings or otherwise informing the world of their
status.245 One proposal to “get the government out of the marriage business”
effectively erases the thing now known as civil marriage, substituting a private
contractual regime. Individuals who contract may or may not continue to outwardly declare themselves married. If they do not declare themselves as married, one would expect over time that different norms would develop around
such contractual, non-marital relationships. Thus, couples who previously may
have married civilly may not share in many norms now associated with marriage.
In short, whether one erases the civil status now known as “marriage”—or
leaves the civil part to mere contract—there is the risk that fewer Americans
will participate in relationships with the protective features of religious marriage.246 Overall, the religious marriage culture would suffer by becoming more
isolated and less germane.

244. Carl E. Schneider, The Channelling Function in Family Law, 20 HOFSTRA L. REV. 495 (1992).
Older proposals, like Fineman’s, that would change the unit that the State preferences from marriage to the
caretaking unit, would also likely disturb the law’s channeling function, with the result that fewer and fewer
people may find marriage attractive over time. See Fineman, supra note 114, at 234–35.
245. Eric V. Copage, Without This Ring, I Thee Wed, N.Y. TIMES (Apr. 15, 2011), http://
www.nytimes.com/2011/04/17/fashion/weddings/17FIELD.html (“At the end of the Great Depression, only 15
percent of marriages were double ring ceremonies . . . [a]fter World War II . . . the number rose to 80 percent.”). Obviously, some committed non-married couples also choose to wear rings. Some gay couples who
were formerly locked out of marriage would exchange rings to signal permanence and commitment. Stephanie
Hallett, Gay Engagement: Which Etiquette Rules Apply?, HUFFINGTON POST (Dec. 8, 2011, 11:17 AM),
http://www.huffingtonpost.com/2011/12/08/gay-engagement-rules_n_1132
852.html (“Like most heterosexual spouses, gay and lesbian couples often choose to wear engagement and
wedding rings. But since many same-sex partners held commitment ceremonies long before gay marriage was
made legal in some U.S. states, they often already wear symbolic ‘wedding’ bands.”).
246. Some believers will welcome this result. The subset of individuals who would identify as married
would progressively include more and more religious couples, and fewer non-believers, which could strengthen
the religious marriage culture for a shrinking set of participants.
Transforming the State’s relationship to marriage, however, carries a risk for the marriages of religious adherents. True, religiously married couples benefit from a religious experience of marriage, which fosters shared expectations about parenting, commitment to self-sacrifice, and increased intimacy in sojourning
together. Nonetheless, the civil regulation of religious marriage likely reinforced norms of permanence and
sharing. Marriage rules regulating exit may encourage struggling religious couples to work on their relationships as much as a mutual belief that marriage is a covenant with God.
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Society should care about this outcome if fewer children are raised in
households that benefit from protective norms, like long-term stability, faithfulness, and less domestic violence. As with many things affecting the family,
the gravest impact may fall on the most vulnerable Americans. Professor Helen
Alvaré, an adviser to Pope Benedict XVI’s Pontifical Council for the Laity, believes that those who would suffer most from the change would be “the poor,
new immigrants and racial minorities.”247 According to Alvaré, “[t]he last thing
[the vulnerable] need is for religious people, and religious institutions—who
have and practice a thick form of marital commitment, with a long history of
overlap with civil marriage—to abandon the public square by removing the
witness of marriage which we solemnize and practice as faithful, permanent,
and oriented to children.”248
B.

What is Wrong with Individual Proposals to Get the Government out of
Marriage

Many of the notions for “get[ting] the government out of the marriage
business” are critically “short on substance.”249 This Part attempts to flesh out
competing conceptions for getting the government out of marriage and identify
risks unique to each scheme.
1.

First Proposal: Retrenching Religious Marriage from Civil Solemnization

One conception of getting the government out of the marriage business is
for religious adherents to withdraw their marriages from the public realm. For
proponents, foisting back onto the government the role religion has played in
civil marriage avoids what they perceive to be a stain on marriage.250 The First
Things pledge would accomplish this separation by solemnizing religious marriages, but refusing to memorialize the civil marriage with state officials, directing adherents to seek a civil marriage separately.251 The primary risk here is

247. Brian Fraga, Separating Religious and Civil Marriage, OUR SUNDAY VISITOR (June 6, 2012),
https://www.osv.com/OSVNewsweekly/ByIssue/Article/TabId/735/ArtMID/13636/ArticleID/8611/Separatingreligious-and-civil-marriage.aspx.
248. Id. Father Michael Orsi believes that “trying to separate marriage into religious and civil categories is
a ‘diversionary tactic’ that ignores what marriage has always been in the natural law . . . [and that] ‘you don’t
need divine revelation to tell you that marriage is good for society.’” Id.
249. Stella Morabito, 5 Questions for Libertarians Who Support Privatizing Marriage, FEDERALIST (July
28, 2015) (internal quotation marks omitted), http://thefederalist.com/2015/07/28/5-questions-for-libertarianswho-support-privatizing-marriage/.
250. See supra notes 16–18 and accompanying text; see also Shikha Dalmia, Privatizing Marriage is a
Terrible Idea, REASON.COM (July 21, 2015), https://reason.com/archives/2015/07/21/privatizing-marriage-is-aterrible-idea; Morabito, supra note 249.
251. Of course, religious believers could “be married first in a civil ceremony and then, if they so choose,
have the marriage blessed by the Church in a religious ceremony.” George J. Marlin, After Obergefell: What is
to
be
Done?,
CATHOLIC
THING
(Aug.
8,
2015),
http://www.thecatholicthing.
org/2015/08/08/after-obergefell-what-is-to-be-done/ (speculating that the government will “strip[] [religion] of
its powers to represent the state in marriage” if religious figures “stand[] [their] ground” and refuse to solemnize same-sex marriages). The risk here is that couples civilly marry but may never bother to marry religiously.
The religious community may not see this as a loss if the couple was never likely to participate in the commu-
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that religious adherents religiously marry, but never matriculate to the second
step of civilly marrying—missing out on the legal protections that flow from
civil marriage.252
Collapsing religious marriage with civil marriage is a good thing: society
wants religious marriages to have civil effects. Without civil effects, religious
adherents will become mere cohabitants under the law, leaving them with inadequate remedies, as Part IV.B.1 below explains.253 In such a scheme, traditionally vulnerable dependents, like women and children, lose. Even if child support is adequate, children suffer when their mothers experience severe financial
strain.
To see the cataclysmic effect that a failure to lock down the civil incidents
of marriage could have for women, one need look no farther than the eightyfive Sharia courts operating throughout Great Britain.254 As members of insular
communities, many women who appear before these courts have religious marriages with no civil recognition. Such a system leaves women with no recourse
other than the Sharia court for dissolution of the marriage.255
Under the most predominant school of Islamic law, the Hanafi school, the
norms applied for property division, spousal maintenance, and custody sharply
depart from what would happen under British law had these women obtained a
civil marriage, resulting in outcomes that in the United States would be either
against public policy or simply unconscionable. For instance, fathers receive
custody of “male and female children [that are] over the age of seven and nine”
upon divorce.256 Men are entitled to divorce by default, but women must satisfy
certain requirements to end their marriages—not least of which is that a woman
must sometimes “buy her way out by paying back the mahr—a payment received by her for marrying—or by forfeiting the right to any deferred mahr that
would otherwise be due.”257 Women do not receive an “equitable distribution of
the property acquired by the couple during the marriage, which is usually titled
in the man’s name,” and receive alimony only for the “iddat period, which ends
mere months after the divorce.”258 Not surprisingly, under British law, these
women would receive “considerably more protection.”259 Specifically, there is
no question that women are entitled to divorce, “to equitable division of the
nity of believers. Presumably, however, having one’s marriage solemnized religiously is an important introduction to a faith community or acknowledgment of its benefits.
252. See supra note 102.
253. In common-law-marriage states, vulnerable parties may claim the same remedies that statutorily married couples receive by virtue of co-residence, agreement to be bound and holding out as a married couple, although proving the existence of marriage introduces additional costs. See UNDERSTANDING FAMILY LAW 36–38
(John DeWitt Gregory et al. 4th ed. 2013) (listing states that still recognize common law marriage).
254. Wilson, supra note 217, at 264–68; Karin Carmit Yefet, Israeli Family Law as a Civil-Religious Hybrid: A Cautionary Tale of Fatal Attraction, 2016 U. ILL. L. REV. 1505 (2016).
255. Wilson, supra note 217, at 262–63, 267–68.
256. Robin Fretwell Wilson, Privatizing Family Law in the Name of Religion, 18 WM. & MARY BILL RTS.
J. 925, 929 (2010).
257. Id. Muslim women also face unique procedural hurdles when seeking a religious divorce before
some British Shari’a courts. See Wilson, supra note 217, at 265.
258. Wilson, supra note 256, at 930.
259. Wilson, supra note 217, at 267.
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couple’s assets,” and to “alimony if [a woman] is unable to provide for her own
support.”260 Although an extreme example, under religious marriage without
civil protections, some vulnerable parties may be left nearly destitute and without access to their children.
Equally unconscionable results can occur upon a spouse’s death, where
civil marriage also provides important protections. Consider one hypothetical: a
couple has two sons and one daughter, the man passes away, and he is survived
by his wife, children, and both parents. If British law governed the outcome in
this case, the woman would receive one hundred percent of her husband’s estate upon his death. In the absence of a civilly recognized marriage, the outcome under the Hanafi school of Islamic law is starkly different: the widow
now receives a mere 12.5% of his estate—and the decedent has no flexibility to
be more generous to her is his will.261 Compounding the woman’s plight, some
families in Great Britain ignore duties under Islamic law to care for divorced or
widowed relatives, foisting widows onto the social safety net rather than materially caring for them.262 Outside of civilly recognized marriage, the state does
not have many tools to improve such grim outcomes.
Of course, not all religious understandings will be as harsh as those described here. Moreover, some religious believers may seek to do right by an exspouse or widow, although they may be constrained from doing so by other religious norms.263
Educating religious adherents that they must take the second step in order
for their religious marriage to have civil effects is a possibility. The insularity
of some religious communities will pose a challenge to such efforts; countervailing advice from other community members or religious leaders may work
at cross purposes.264 Indeed, many religious communities that now see civil
marriage as tainted likely would advise congregants to avoid what they see as
the “black stain” of civil marriage post Obergefell.
2.

Second Proposal: Thinning the State’s Role in Marriage by Shifting
Duties to Religion

At the same time that religious objectors seek to withdraw from the State,
some state officials would like to involve them more heavily—so much so that
they would foist the marriage function, or parts of it, onto the church
alone. Texas State Representative David Simpson asked Texas’ Governor Greg
Abbott to call a special session in order “to divorce marriage from government.”265 According to Simpson, Obergefell usurped Texas’ authority to “regulate and respect” the institution of marriage, leaving Texas with no solution but
260. Wilson, supra note 256, at 930.
261. Id. at 945.
262. Id. at 947.
263. See Id.
264. Wilson, supra note 217, at 274–78.
265. Morris, supra note 93 (“Government marriage is not working and we need to get out of the business
of licensing marriage.”).
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to “just get out of the business” altogether.266 For Simpson this means altering
the law so clergy members would be in “charge of issuing marriage licenses.”267
A second proposal from Michigan would preserve religious ceremonies,
but eliminate the state license in favor of a marriage certificate signed by clergy. 268 On the civil side, there would be no license and no solemnization, only
the registration of what the bill calls a “common law marriage.”269 Legislators
in Oklahoma,270 Alabama,271 Tennessee,272 and Utah273 have advanced similar

266. Id.
267. Id.
268. Id.
269. H.B. 4732, 2015 Leg. (Mich. 2015).
270. A 2015 measure to “rewrite[]” Oklahoma’s “marriage licensing process” so that “clergy and notaries
to sign off on new marriage papers” passed the Oklahoma House of Representatives sixty-seven to twentyfour. Cheryl Wetzstein, Oklahoma Bill Abolishes State Marriage Licenses: Couples Would Need Clergy or
Notary
to
Process
New
Certificates,
WASH. TIMES
(Mar.
11,
2015),
http://www.
washingtontimes.com/news/2015/mar/11/oklahoma-bill-abolishes-state-marriage-licenses/?page=all. Couples
would receive the needed license from “an authorized member of the clergy after a formal ceremony.” Id. Unlike Michigan, which would provide licenses through clergy only, non-religious couples in Oklahoma could
secure “notarized common-law marriage affidavit[s].” Id. The proposal solves the conflict between the demands of faith and the demands of the law by taking judges and clerks out of the process. Id. For bill sponsor
Senator Todd Russ, leaving “marriage in the hands of the clergy” also gets “the government out of marriagelicensing activities.” A pro-state’s rights group, the Tenth Amendment Center, applauds the bill for “render[ing] void the edicts of federal judges, who have overturned state marriage laws.” Id. (original quotations
omitted).
271. In Alabama, probate judges issue marriage licenses. ALA. CODE § 30-1-7 (2016). Senate Bill 21,
introduced September 11, 2011, would “take the state out of the wedding license business entirely[,]” replacing
“state-issued marriage licenses with a marriage contract . . . sent to and recorded by the probate judge,” who
would ensure that parties meet the age requirements for contracting to marry. Lauretta Brown, Alabama Considers Bill to Get State Out of Marriage License Business After Religious Freedom Concerns, CNSNEWS (Sept.
15,
2015,
11:53
AM),
http://www.cnsnews.com/news/article/
lauretta-brown/alabama-considers-bill-get-state-out-marriage-license-business-after. The measure is intended to
stem objections to same-sex marriage by judges across Alabama, who are “prepared to go to jail[.]” Id.
“[C]ouples would not actually receive a marriage license.” Alabama Legislature May Dismantle State’s Marriage
License
System,
HUMAN
RIGHTS
CAMPAIGN
(Sept.
11,
2015),
http://www.
hrc.org/blog/alabama-legislature-may-dismantle-states-marriage-license-system.
272. Tennessee Representative Rick Womick believes that “Tennessee should stop issuing marriage licenses of any kind” and instead “revert back to a common-law state on marriage, the way it was before the
Civil War.” Kornet, supra note 28. Individuals, “would still be able to go to church to obtain marriage certificates[.]” Geert De Lombearde, Womick Wants Return of Common-Law Marriage, NASHVILLEPOST (Dec. 28,
2015), http://www.nashvillepost.com/politics/blog/20487717/womick-wants-return-of-commonlaw-marriage.
For a review of reasons that states have largely abolished common law marriage, see UNDERSTANDING FAMILY
LAW, supra note 252, at 36–38. For a perspective on the advantage of common law marriage in providing remedies to modern day cohabitants, from the Chief Justice of a state recognizing common law marriage, South
Carolina, see Jean Hoefer Toal, A Response to the Principles’ Domestic Partnership Scheme, in RECONCEIVING
THE FAMILY: CRITIQUE ON THE AMERICAN LAW INSTITUTE’S PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION
(Robin Fretwell Wilson ed., 2006).
273. “Protected legislation” in Utah is rumored to “remove the requirement for a marriage license,” and
“allow churches of any denomination, even a notary public, to issue the marriage contracts[,] perform the ceremonies, then, if they so choose, submit the paperwork to the State to be recognized for tax and other purposes.” Chris Jones, Utah Legislator Working on Bill to Get State out of Marriage Business, KUTV.COM (June 26,
2015),
http://kutv.com/news/local/utah-legislator-working-on-bill-to-get-state-out-of-marriage-business;
“Get[ting] the state of Utah out of the marriage business” in this way would “dramatically alter the way marriages are recognized” in Utah. Id. Casey Quinlan, Even After Supreme Court Ruling, These States Are Still
Resisting
Same-Sex
Marriage,
THINKPROGRESS
(June
27,
2015,
11:39
AM),
http://thinkprogress.org/lgbt/2015/06/27/3674802/states-resisting-same-sex-marriage/.
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proposals, while officials in Mississippi are considering whether to “stop issuing marriage licenses” altogether.274
Proposals to eliminate state licensure of marriage are problematic, not
least because the state performs a record-keeping function. If a clergy member
fails to file the requisite paperwork after solemnizing a marriage, the state may
never receive notice of the fact that couple married statutorily. Questions of
whether a couple legally married may then arise long after the solemnization
occurred, when the couples breaks up or one party dies, creating the kind of difficult proof problems plaguing common law marriage.275 The state’s issuance
of a license also provides clarity to spouses that duties and obligations will apply.276
Ironically, these proposals would entangle religion even more with the
public understanding of marriage because they shift the issuance of the initial
marriage certificate to the clergy.277 Because the proposals contemplate state
officials recording the marriage certificates once returned, one can imagine a
state employee objecting to recordation just as Kim Davis and others objected
to issuing licenses—concerns that, as Part V explains, can be more directly addressed with well-crafted religious liberty protections.
These proposals have implications for nonbelievers, too. Those who selfidentify as “atheists or agnostics” or describe their religion as “nothing in particular”—a group known as “Nones”—today comprise nearly a quarter of all
Americans.278 Under one proposal, Michigan’s, these individuals would only be
able to access state-supported marriage through the auspices of religion.279 As
Professor Yefet explains in this volume, permitting only religious marriage either strands non-religious people outside of the institution of state recognized
marriage or causes couples to incur significant transaction costs in order to
avail themselves of marriage and its protections, as now occurs in Israel.280 This
is unfair and stamps second-class status upon non-believers who reject religious
marriage.
274. Mississippi Governor Phil Bryant, House Speaker Philip Gunn, and State House Judiciary Chairman
Andy Gipson “are considering all of their options to prevent same sex marriage licenses from being issued.”
Chairman Gipson suggested that Mississippi “stop issuing marriage licenses.” Quinlan, supra note 273. Separately, Mississippi enacted stand-alone legislation with the overbroad protections for religion that has since
been enjoined. Barber v. Bryant, Case No. 3:16-cv-442, 2016 WL 3562647 (S.D. Miss. 2016).
275. See UNDERSTANDING FAMILY LAW, supra note 253, at 36–38.
276. When one party in good faith believes that the couple legally wed, some states give such “putative
spouses” modest remedies short of those triggered by marriage. See id. at 38–40; Hewiit v. Hewitt. 394 N.E.2d
1204 (Ill. 1979). The State’s issuance of a marriage license puts both parties on notice that something legally
significant is happening in a way that a religious ceremony alone may not.
277. Steve Deace, No, Fellow Patriot, You Can’t Get the State out of Marriage, CONSERVATIVE REV.
(Oct. 17, 2014), https://www.conservativereview.com/commentary/2014/10/no-fellow-patriot-you-cant-get-thestate-out-of-marriage (observing that if churches “step[ped] in to fill the void left by the state . . . this solution
would actually empower religious institutions’ influence over culture all the more.”).
278. Individuals with no religious affilitiation, or “nones,” make up twenty-three percent of our population, up from sixteen percent in 2007. Michael Lipka, A Closer Look at America’s Rapidly Growing Religious
‘Nones,”
PEW
RES.
CTR.
(May
13,
2015),
http://www.pewresearch.org/fact-tank
/2015/05/13/a-closer-look-at-americas-rapidly-growing-religious-nones/.
279. This scheme appears to frustrate access by non-religious individuals to a fundamental right. Obergefell v. Hodges, 135 S. Ct. 2584, 2599 (2015).
280. Yefet, supra note 254.
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Third Proposal: Scrapping State Support for Marriage in Favor of
Enforcing Contracts

Some, like U.S. Senator Rand Paul, propose abolishing state-sponsored
marriage, leaving couples with a purely contractual domestic relationship. Consider Indiana House Bill 1041—introduced in the Indiana House of Representatives in 2016. It would eliminate the state’s off-the-rack regulation of marriage,
relying instead on existing Indiana contract law pursuant to which couples
would memorialize their own agreements for the relationship.281 Age limits and
other constraints that now apply to marriage would govern the ability to contract, dissolution would “happen through the courts,” and contract terms that
would now be void in a prenuptial or nuptial agreement would be void in the
couple’s private contract.282 Couples could contract around duties of support
after a marriage, but not during it, and otherwise decide not to share property—
although contract terms that would imperil a child’s support or welfare would
not be allowed.283 Representative Jim Lucas, the bill’s sponsor, believes House
Bill 1041 to be “an all-around win” and contends that marriage “wouldn’t
change.”284
It is simply implausible that a couple’s relationship would be unchanged
by substituting contract terms for what is now determined by the status of being
married.285 Reducing the social understanding around marriage to whatever
terms a couple can agree to skips an important step: solemnization of the relationship.286 Whether by a civil authority or a religious figure, solemnization
helps drive home the significance of marriage—something the State quite rightly wishes to reinforce.
Permitting couples to privately set the terms of their relationship also
eliminates the channeling function of marriage;287 when the State sets the terms
of the relationship, it makes the benefits and risks easier to assume. Moreover,
there are “social benefits to the way the state has structured marriage—such as
the benefits that might come from the guarantee of an equal, or near-equal, di-

281. Stephanie Wang, Lawmaker Proposes an End to Indiana Marriage Licenses, INDYSTAR (Jan. 7,
2016, 6:59 PM), http://www.indystar.com/story/news/politics/2016/01/07/lawmaker-get-government-outmarriage/78364598/; House Bill 1041 has been reintroduced into the Indiana House for the 2016 legislative
session and sent to the Committee on the Judiciary. H.B. 1041, 119th Gen. Assemb. 2d Reg. Sess. (Ind. 2016).
282. Wang, supra note 281.
283. H.B. 1041, supra note 281, at § 16, ch. 10.4, §§ 2–3.
284. Wang, supra note 281.
285. Henry Sumner Maine, From Status to Contract, in ANCIENT LAW (1861), available at http://
www.panarchy.org/maine/contract.html (“The word Status may be usefully employed to construct a formula
expressing the law of progress thus indicated, which, whatever be its value, seems to me to be sufficiently ascertained. All the forms of Status taken notice of in the Law of Persons were derived from, and to some extent
are still coloured by, the powers and privileges anciently residing in the Family. If then we employ Status,
agreeably with the usage of the best writers, to signify these personal conditions only, and avoid applying the
term to such conditions as are the immediate or remote result of agreement, we may say that the movement of
the progressive societies has hitherto been a movement from Status to Contract.”).
286. Indiana Marriage Laws, UNIVERSAL LIFE CHURCH MONASTARY, http://www.themonastery.
org/wedding-laws/indiana (last visited Aug. 27, 2016).
287. CARL E. SCHNIEDER & MARGARET F. BRINIG, AN INVITATION TO FAMILY LAW 157 (1996).
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vision of marital resources upon divorce—benefits that might be lost if parties
are allowed to alter the state-supplied terms.”288
Hardly any couples ever bother to sign contracts, whether to privately order marital affairs or to set the terms upon which they will live together outside
of marriage.289 Even where a couple enters into an agreement, it “rarely meet[s]
traditional standards for enforceable contracts.”290 Further, states enforce
heightened proof requirements that may frustrate recovery.291 Some things that
couples may well value and want to contract for, like sexual fidelity or sexual
access, cannot form the basis for an agreement and may jeopardize enforcement
of other bargained-for exchanges around property, duties of support, or financial interdependence.292
In the absence of a contract, the weaker-earning party will not have access
to remedies, unless the background law currently governing cohabitating relationships changes.293 Equitable remedies are unlikely to provide adequate redress either. As Professor Gregg Strauss notes, cohabitants can seek:
[R]estitution for money or services contributed to the other’s property or
business, but cohabitants typically fail to recover money or services that
“can be characterized as part of the ordinary give-and-take of a shared
life,” such as domestic chores or living expenses. Even if one cohabitant
contributed more to the couple’s domestic life, courts assume that the
couple received a mutual benefit and refuse (as in marriage) to balance
their relationship ledgers.294
Professor Carol Sanger expresses other reservations about a purely contractual regime, too.295 Any bargain reached is only valid if there is full disclosure. Overly optimistic soon-to-be newlyweds may view their relationship with

288. See Brian H. Bix, The ALI Principles and Agreements: Seeking a Balance Between Status and Contract, in RECONCEIVING THE FAMILY 380 (Robin Fretwell Wilson ed., 2006).
289. See Brian Bix, Bargaining in the Shadow of Love: The Enforcement of Premarital Agreements and
How We Think About Marriage, 40 WM. & MARY L. REV. 145, 149–50 (1998) (observing that few couples
enter into marital or premarital agreements). There is a dearth of empirical research on whether couples enter
agreements, however. MERLE WEINER, A PARENT-PARTNER STATUS FOR AMERICAN FAMILY LAW 396, 397
(2015) (“[A]s of 2014, there were no published empirical studies of [premarital agreements.]”).
290. Strauss, supra note 82, at 1296.
291. While “all but two American jurisdictions will enforce express cohabitation contracts,” some “states
limit enforcement to express or written contracts, out of the same pragmatic concerns that underlie statutes of
frauds, such as the ease of false allegations, the lengthiness of court battles, and the difficulty of determining
precise terms.” Id.
292. Id. (“[W]hile courts will acknowledge that cohabitants expect a sexual relationship, only promises
severable from the sexual relationship can be enforced.”). Courts may also refuse to intervene during intact
cohabitating relationships, as they have with intact marriages, leaving couples without remedies for “‘the dayto-day details’ of their relationship, such as housecleaning, cooking, care of pets, or home decoration,” absent
break-up. Id. (citing Robert Ellickson, Unpacking the Household: Informal Property Rights Around the Hearth,
116 YALE L.J. 226, 313 (2006)); McGuire v. McGuire, 59 N.W.2d 336, 342 (Neb. 1955).
293. Bix, supra note 119.
294. Strauss, supra note 82, at 1282–83. Moreover, “before a court can decide whether it is unjust for the
defendant to retain benefits from the relationship, the court must make judgments about the level and type of
commitment in the relationship.” Id. at 1297. Even if restitution became “generally available for intimate parties, . . . restitution law openly relies on moral judgments about the nature of our relationships.” Id. at 1296.
295. Sanger, supra note 129, at 1312.
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“rose-colored glasses,” discounting the probability296 that they will ever breakup.297 Other hurdles frustrate the possibility of contracting. Because most couples “slide into” cohabiting, and many slide from cohabiting into marriage,
most will not reach express agreements before cohabiting or marrying.298
Consider how thoroughly unromantic offer and acceptance would be for
couples:
Intimate partners would have to make offers regarding financial, homemaking, caretaking, and domestic services. They would need to place an
economic value on their contributions to the relationship and bargain for
services in return. Consider, first, what is required for intimate partners to
enter binding contracts for economic services such as domestic or wage
labor. The first hurdle is formation—offer, acceptance, and consideration.
Where are the offer and the acceptance? Intimate partners rarely make
explicit arrangements for dividing economic services, and even when they
do, their arrangements fluctuate . . . . [Many] cohabitants may decide to
move in together and make agreements about rent or bills, but they rarely
negotiate chores.299
Couples may gloss over significant differences in how committed each
person is to the relationship.300 This fact sets up the real possibility that the
couple will not have addressed faithfulness, financial interdependence, or other
questions, underscoring the need for clarity about what will happen if a fragile
relationship disintegrates. Couples will inevitably overlook important questions
because they simply do not know enough about the duties and obligations that
marital status imposes and so would not contract for a similarly broad set of
terms. Consequently, courts likely will have to supply numerous legal gap fillers.301
Couples likely will not memorialize agreements in writing. Consequently,
most litigated “agreements will be implied-in-fact contracts for which the court
infers the parties’ promises from their conduct.”302 Yet, implied-in-fact con296. Slightly less than fifty percent of first marriages will end in divorce. Social Indicators of Marital
Health & Well-Being, STATE OF OUR UNIONS, http://www.stateofourunions.org/2011/social_indica
tors.php#divorce (last visited Aug. 27, 2016). However, when asked, 100% of engaged couples in one study
predicted that they would not divorce. Sanger, supra note 128, at 1315.
297. See Bix, supra note 287, at 379 (“[B]ounded rationality is a real [problem experienced] . . . with
premarital agreements—it is hard to think clearly about the financial terms of the end of a romantic relationship
when one is at an early period of the relationship . . . .”).
298. Jeffry Larson, BRIEF RESEARCH UPDATE: THE IMPORTANCE OF PREMARITAL PREDICTORS OF
MARITAL QUALITY AND STABILITY, FAMILY CONNECTIONS 13, 13 (discussing risks for relationships when individuals “slide into a marriage” or cohabiting without “mak[ing] a clear decision and commitment”); W. Bradford Wilcox, Men and Women Often Expect Different Things When They Move in Together, ATLANTIC (July 8,
2013), http://www.theatlantic.com/sexes/archive/2013/07/men-and-women-often-expect-different-things-whenthey-move-in-together/277571/ (cautioning cohabitants that “men are more likely than women to be not ‘completely committed’ to their partners” based on empirical data and that “defining the commitment in the relationship (DTCITR) is a matter best addressed before co-signing a lease.”).
299. Strauss, supra note 82, at 1294.
300. Michael Pollard & Kathleen M. Harris, Cohabitation and Marriage Intensity: Consolidation, Intimacy, and Commitment, 12, 14 (Rand Corp., Working Paper No. WR-1001, 2013), http://www.rand.
org/content/dam/rand/pubs/working_papers/WR1000/WR1001/RAND_WR1001.pdf.
301. Sanger, supra note 129, at 1312.
302. Strauss, supra note 82, at 1293.
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tracts may not provide more relief. A court may decide that the services were
“rendered gratuitously,” warranting no compensation after the fact.303 Few
states are willing to force repayment by one partner for the domestic services of
the other.304
Children may also “be harmed by the enforcement of certain . . . agreements.”305 For example, an agreement between adults may adversely affect a
child’s right to support. Absent thick public policy constraints on such terms,306
a purely contractual regime may jeopardize the interests and well-being of children.
For religious couples in particular, a purely contractual regime is likely to
be unsatisfactory. We might predict that many religious couples would want to
dictate who would receive custody of the children in the event the couple splits,
the conditions on which they may part ways, or what would happen in cases of
infidelity.307 Today, all of these terms would be against public policy if included in a premarital or marital agreement.308
Apart from the limits of contract, the status of marriage serves a number
of important functions that libertarians like Senator Rand Paul should be especially loath to disturb. Doing away with the status of marriage may in fact increase government involvement in people’s personal lives.309
Journalist Stella Morabito points out that “[a]bolishing state-recognized
marriage would actually separate family members in the eyes of the law,”
which would erase benefits that now flow from marriage, such as the presump303. Id. at 1279 (noting that “[p]laintiffs alleging implied-in-fact contracts face special hurdles.”).
304. Id. (observing that “some states limit implied-in-fact contract claims to business or commercial services between cohabitants, expressly excluding domestic services.”).
305. Bix, supra note 288, at 380 (describing how premarital agreements affect women and children).
306. If courts police the agreement between cohabitants for substantive and procedural unfairness, the law
will impose “status norms on couples” at the back end, instead of at the front end when the couple decides to
marry. Strauss, supra note 82, at 1310. Consequently, couples will have less notice of what those norms will
be.
307. Three states, Arkansas, Arizona, and Louisiana, recognize a form of marriage known as “covenant
marriage.” Mark Baer, The Problem with Covenant Marriages and Fault-Based Divorce, HUFFINGTON POST
(Nov.
6,
2014,
6:05
PM),
http://www.huffingtonpost.com/mark-baer/the-problem-withcovenant_b_6110600.html.
Covenant marriages are seen as a way to “fix” issues in today’s marriages by “preserv[ing] the sanctity of marriage and . . . provid[ing] a stable environment for children.” Id. Covenant marriages require couples
to undergo premarital counseling and restrict the grounds for divorce to what are essentially fault grounds,
eliminating many common reasons for divorce, such as emotional and financial abuse. Id. “For example, in
Arkansas, ‘a couple may seek divorce only for the following reasons: (1) Adultery by the other spouse; (2)
Commission of a felony or other infamous crime by the other spouse; and (3) Physical or sexual abuse of the
spouse or of a child of either spouse.’” Id. While proponents see covenant marriage as a way to stabilize marriage, few couples assumed the additional obligations after covenant marriage became available. Katherine
Shaw Spaht, Postmodern Marriage as Seen Through the Lens of the ALI’s “Compensatory Payments,” in
RECONCEIVING THE FAMILY 249, 265 (Robin Fretwell Wilson, ed., 2006).
308. In re Mehren, 118 Cal. App. 4th 1167, 1171 (Cal. Ct. App. 2004); Diosdado v. Diosdado, 97 Cal.
App. 4th 470, 496–97 (Cal. Ct. App. 2002); Unif. Premarital and Marital Agreements Act, NAT’L CONFERENCE
OF
COMM’RS ON UNIFORM STATE LAWS § 10(b)(3) (2012), available at http://www.
uniformlaws.org/shared/docs/premarital%20and%20marital%20agreements/2012_pmaa_final.pdf
(making
unenforceable a term that purports to modify the grounds for a court-decreed separation or marital dissolution).
309. See Dalmia, supra note 250; Jason Kuznicki, Marriage Against the State: Toward a New View of
Civil Marriage, POLICY ANALYSIS, 11 (Jan. 12, 2011), available at http://object.cato.org/sites/
cato.org/files/pubs/pdf/PA671.pdf.
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tion of paternity for married husbands or the “veil of privacy” around the family.310 While scholars have been critical of family privacy and its consequences,
especially for victims of domestic violence, it does provide families the autonomy to structure their own relationships.311
A contractual regime may also incentivize tallying in the relationship and
tit-for-tat reciprocity, rather than defaulting to norms of sharing that foster give
and take. “Each [spouse] would have an incentive to keep track of who pays for
dinner, cleans the dishes, or mows the lawn. They need an accurate tally, both
because nonperformance can justify a future demand for compensation and because sufficient nonperformance can be a material breach that justifies ending
the relationship and seeking damages.”312
4. Fourth Proposal: Redubbing “Marriage” as “Civil Union”
After Judge Vaughn Walker released his opinion in Perry v.
Schwarzenegger,313 invalidating California’s Proposition 8, a number of prominent voices called for the “end[ing] [of] marriage[].” Time Magazine, for example, proposed:
Instead, give gay and straight couples alike the same license, a certificate
confirming them as a family, and call it a civil union—anything, really,
other than marriage. For people who feel the word marriage is important,
the next stop after the courthouse could be the church, where they could
bless their union with all the religious ceremony they wanted. Religions
would lose nothing of their role in sanctioning the kinds of unions that
they find in keeping with their tenets. And for nonbelievers and those
who find the word marriage less important, the civil-union license issued
by the state would be all they needed to unlock the benefits reserved in
most states and in federal law for married couples.314
Professors Richard Thaler and Cass Sunstein recently advocated a similar
approach. They believe that all civil laws should replace the word “marriage”
with “civil union,” which would then be the only “legally recognized domestic
partnership.”315 In their “freedom expanding” proposal, marriages “would be
strictly private matters, performed by religious and other private organiza310. Morabito, supra note 249.
311. Strauss, supra note 82, at 1310 (observing that “[t]he law’s refusal to enforce marital rights during
marriage avoids displacing the spouses’ discretion and commitment.”). For a pair of competing views on the
value of family autonomy, see Lee E. Teitelbaum, Family History and Family Law, 1985 WIS. L. REV. 1135,
1145 (discussing the autonomy and freedom of family to structure its affairs free from government control) and
Bruce C. Hafen, The Family as Entity, 22 U.C. DAVIS L. REV. 865, 912 (1989) (arguing that constant legal intervention destroys those aspects of the family that foster ongoing and nurturing relationships).
312. Strauss, supra note 82, at 1295. Moreover, when a partner “falls short, the other would have an incentive to insist on prompt performance; otherwise, a court might later interpret his acquiescence as a rescission
of the original arrangement. If the personal or relational aspects of their relationship are enforceable as well,
then those aspects too must be monitored. When one stops contributing to the relationship, that breach may
justify [the other spouse] to breach other aspects, such as providing domestic services.” Id.
313. 704 F. Supp. 2d 921 (N.D. Cal. 2010). The U.S. District Court released its decision on August 4,
2010. Id.
314. Lindenberger, supra note 25.
315. MACEDO, supra note 97; THALER & SUNSTEIN, supra note 97.
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tions . . . [eliminating] the same one-size-fits all arrangement of state marriage.”316
The struggle over who owns marriage—religion or the State—has its genesis in the “enormous array of benefits”317 the State uses to channel couples into marriage.318 It is far from clear whether the federal government will continue
to give some benefits, in tax treatment and other agreements, to registered domestic partners now that Obergefell opens the gates of marriage to everyone;
indeed, older concessions for domestic partners were driven by the patent unfairness of gay couples being able to marry in some states but not others.319
Whatever the federal government decides, however, nothing compels a state to
accord the benefits of marriage to couples who enter into non-marital statuses
elsewhere.320
Concerned about eliminating the “dichotomy between single and married
[that] does not do justice to what people might choose,” Thaler and Sunstein
seek to “end the state monopoly on . . . marriage [because it] gives public authorities the sole power to confer official legitimacy, a stamp of approval of
immense importance.”321 For them, it is far more preferable for “religious organizations to set their own rules regarding who could marry,” which would
reduce “the unnecessary and sometimes ugly intensity of current public debate.”322 In this scheme, only private institutions, not the State, would recognize
something called marriage.323

316. MACEDO, supra note 97; THALER & SUNSTEIN, supra note 97. Professor Robin West has advanced a
related proposal that differs in a crucial respect: civil unions and marriages would exist “side by side.” ROBIN
WEST, MARRIAGE, SEXUALITY, AND GENDER 315 (2007). Entering into a civil union would entitle a couple “to
the state’s support, including those supports states now bestow upon married couples.” Id. “The criteria for
entry would not be whether the two individuals are of any particular gender, sex, or sexual orientation,” but
rather “whether the two individuals are seeking a public acknowledgment of a permanent union between them,
and whether the union is sought in order to provide care to each other and others.” Id. In this scheme, there
would be no practical or legal differences between marriages and civil unions, although symbolic differences
might exist. Id.
Creating a parallel civil union has the dual advantage of affirming the State’s “fully legitimate interest in the promotion of private associations that can promote the well-being of dependents,” while “jettison[ing]
[the State’s] apparent interest in the sexual and reproductive choices of competent adults.” Id. Even though
civil unions will coexist alongside marriage, West thinks “we might discover that civil union[s] [and are] more
just, more utile, and more civil, than civil marriage” and that they ““more perfectly express[ ] the true nature of
the state’s interest in our intimate and personal associations; . . . [are] open to change; [ ] [and are] intentionally
malleable.” Id. Civil unions “would be understood to be the ordinary, normal, accepted means by which the
state involves itself in family life,” becoming “the norm over time.” Id. In the Maryland same-sex marriage
fight, one legislator introduced a measure to recognize civil unions, along with marriage, as a way to resolve
the religious issues around marriage. 2008 Md. Laws HB1112.
317. THALER & SUNSTEIN, supra note 98, at 217–20.
318. SCHNEIDER & BRINIG, supra note 287.
319. Heidi L. Brady & Robin Fretwell Wilson, The Precarious Status of Domestic Partnerships for the
Elderly in a Post-Obergefell World, 24 Elder L.J. 49 (2016).
320. Steve Sanders, Is the Full Faith and Credit Clause Still Irrelevant to Same-Sex Marriage?: Toward a
Reconsideration of the Conventional Wisdom, 89 IND. L. J. 95, 96 (2016).
321. MACEDO, supra note 98; THALER & SUNSTEIN, supra note 98.
322. MACEDO, supra note 98 (quoting THALER & SUNSTEIN, supra note 98, at 225, 228) (internal quotation marks omitted).
323. Id. at 120–21; THALER & SUNSTEIN, supra note 97, at 228.
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Thaler and Sunstein first published their minimalist approach in 2008, but
it has taken on greater relevance since Obergefell.324 Professor Steven Macedo
wonders whether government can in fact “drop the term” marriage, since the
Supreme Court decided the marriage question on due process grounds as a fundamental right.325 One reading of Obergefell may be that the State cannot withdraw the civil status known as marriage.326 A second is that if the State has a
civil status known as marriage, it must be open to lesbian and gay couples, but
it need not give tangible benefits to marriages at all.327 Either way, politically
redubbing marriages as civil unions would likely be seen as “a form of leveling
down.”328 And to the extent that it reflects animus, it would be constitutionally
suspect.329
Finally, to the extent that this renaming would remove the requirement
that the civil status must be solemnized by an authorized celebrant, the significance of the choice to enter a civil union may be lost on the couple.330
VI. LEGISLATORS SHOULD EMBRACE LESS RADICAL SOLUTIONS TO
RELIGIOUS OBJECTIONS TO SAME-SEX MARRIAGE
It is wholly unnecessary to radically deconstruct marriage in order to assure religious believers and communities that they can continue to abide by
their religious beliefs on marriage. Utah, the single most conservative state in
the nation, provided needed protection by forging a remarkable compromise:
extending protections for people and communities of faith to exercise their religious beliefs without fear of governmental reprisal, while providing muchneeded safeguards from discrimination in employment and housing to LGBT

324. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).
325. Id. at 2591 (holding that “the right to marry is a fundamental right inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment couples of the
same-sex may not be deprived of that right and that liberty.”); MACEDO, supra note 98, at 120.
326. In concluding that “[i]t demeans gays and lesbians for the State to lock them out of a central institution of the Nation’s society,” the Supreme Court noted that marriage “has long been ‘a great public institution,
giving character to our whole civil polity,’” that it is a “keystone of the Nation’s social order,” and that “[s]tates
have contributed to the fundamental character of marriage by placing it at the center of many facets of the legal
and social order.” Obergefell, 135 S. Ct. at 2590, 2601–02. Although “the state itself makes marriage all the
more precious by the significance it attaches to it,” it is unclear whether the State can withdraw the “respected
status and material benefits [it bestows] on married couples.” Id. at 2601–02; id. at 2613 (Roberts, C.J., dissenting).
327. See id. at 2601, 2607. In other passages, the Court’s decision reads much more narrowly. “The Constitution, however, does not permit the State to bar same-sex couples from marriage on the same terms as accorded to couples of the opposite sex.” Id. Indeed, the Court explicitly acknowledged that states are “free to
vary the benefits they confer on all married couples,” which presumably would encompass extending no benefits at all. Id. at 2601.
328. MACEDO, supra note 97, at 122.
329. Some read Justice Kennedy’s opinion in Obergefell, though at times “difficult to follow,” as saying
that a civil union granting the same set of rights and responsibilities to all married couples would not be constitutionally suspect—so long as the dropping of the term “marriage” was not based on animus toward same-sex
couples. See Kenji Yoshino, A New Birth of Freedom?: Obergefell v. Hodges, 129 HARV. L. REV. 147, 172–74
(internal citation omitted) (internal quotation marks omitted).
330. See supra note 286.
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persons.331 In so doing, Utah protected those who adhere to a traditional view
of marriage while providing more protections to the LGBT community than
that community expressly receives under New York law.332
On the question of solemnization, the Utah legislature for the first time
guaranteed the right to marriage solemnization by the state for all couples who
present, including same-sex couples.333 Each county clerk’s office must designate a willing celebrant, who in Utah may be a judge, religious authority, or
other elected official.334 By allowing this function to be outsourced, the legislature permitted individual employees of the clerk’s office to “step off,” without
harm to the public. Gay couples and straight couples receive seamless access to
marriage; no one is treated differently.
Religious groups received important protections too, for religious counseling and for facilitating or celebrating only marriages consistent with their
faith traditions—choices for which they can neither be sued nor punished
through the loss of tax-exempt status or other government benefits.335 The specter of faith groups losing their tax exemption for adhering to a traditional view
of marriage continues to loom large after Solicitor General Donald Verrilli’s
oral argument in Obergefell.336 There, Justice Alito asked Verrilli whether tax
exemption of a university or college opposed to same-sex marriage might be
revoked, as occurred in Bob Jones University v. United States337 as a result of
the University’s ban on interracial dating. Verrilli frankly responded: “[I]t’s
certainly going to be an issue.”338 While there is good reason to think that, in
the near term, an administration would not move to revoke the federal tax exemption of religious universities,339 Chief Justice Roberts in his Obergefell dis331. See Robin Fretwell Wilson, Bargaining for Religious Accommodations: Same-Sex Marriage and
LGBT Rights after Hobby Lobby, in THE RISE OF CORPORATE RELIGIOUS LIBERTY supra note 185, at 257, 266.
332. See S.B. 296, 60th Leg., Gen. Sess. (Utah, 2015) S.B. 297, 60th Leg., Gen. Sess. (Utah 2015), § 6,
2015 Utah Laws 46; Wilson, supra note 33.
333. UTAH CODE ANN. § 17-20-4 (West 2015); S.B. 297 § 1 (Utah 2015) (“A county clerk shall:
(1) establish policies to issue all marriage licenses and keep a register of marriages as provided by law;
(2) establish policies to ensure that the county clerk, or a designee of the county clerk who is willing, is available during business hours to solemnize a legal marriage for which a marriage license has been issued . . . .”).
334. UTAH CODE ANN. § 17-20-4; S.B. 297 § 2 (West 2015).
335. Id. § 57-21-3 (continuing to leave religious institutions outside Utah’s housing discrimination); id. §
63G-20-102 (defining “government retaliation”); id. § 63G-20-201 (West 2015) (“[A] state or local government . . . may not . . . require a religious official . . . to solemnize . . . a marriage that is contrary to [his or her]
religious organization’s religious beliefs . . . .”); id. § 63G-20-202 (West 2015) (proscribing “government retaliation” against a religious official who refuses to solemnize a marriage inconsistent with his or her religious
beliefs).
336. Robin Fretwell Wilson, Op-Ed., Gay Marriage Debate Shouldn’t Be Winner-Take-All, USA TODAY
(June 26, 2015), http://www.usatoday.com/story/opinion/2015/05/29/gay-marriage-bob-jones-supreme-courtprotections-column/27971243/.
337. 461 U.S. 574 (1983).
338. Sarah Pulliam Bailey, Could Religious Institutions Lose Tax-Exempt Status over Supreme Court’s
Gay Marriage Case?, WASH. POST (Apr. 28, 2015), https://www.washingtonpost.com/news/acts-offaith/wp/2015/04/28/could-religious-institutions-lose-tax-exempt-status-over-supreme-courts-gay-marriagecase/ (internal quotation marks omitted).
339. Professor Douglas Laycock believes that no “administration of either party would try to deny a tax
exemption . . . based on [a religious institution’s] views on homosexuality” until “gay rights looks like race
does today, where you have a handful of crackpots still resisting.” Laurie Goodstein & Adam Liptak, Schools
Fear Gay Marriage Ruling Could End Tax Exemptions, N.Y. TIMES (June 24, 2015),
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sent returned to “the Solicitor General[’s] candid [acknowledgement] that the
tax exemptions of some religious institutions would be in question if they opposed same-sex marriage” and concluded that “[u]nfortunately, people of faith
can take no comfort in the treatment they receive from the majority today.”340
Of course, threats to tax exemption exist at every level of government: federal,
state, and local.341 States can control only whether state and local officials wield
tax exemption as way to force religious groups to yield on their religious convictions around marriage. Utah proactively laid this question to rest.
Utah instituted novel marriage-related protections, too. No one can be
stripped of a professional license for speaking about marriage, family, or sexuality in a nonprofessional setting.342 No covered employee can be fired for political or religious expression outside the workplace, whether by giving to
Proposition 8 or marching in a gay rights parade.343 Political and religious
speech receive equal treatment in the workplace, too, though employers retain
the latitude to bar all such talk.344 Thus, an employee can wear her Human
Rights Campaign pin at work, next to her cross.
As a result of robust exemptions, these landmark protections did not erase
the religious character of faith communities. Noncommercial housing units
owned by churches and other religious organizations can give preferences to
those of their own faith, and small landlords with four or fewer units may
choose their tenants based on personal preferences.345 Churches, subsidiaries,
http://www.nytimes.com/2015/06/25/us/schools-fear-impact-of-gay-marriage-ruling-on-tax-status.html (internal quotation marks omitted).IRS Commissioner John Koskinen’s pledge that, as long as he is Commissioner
he would not take any such action, has done little to allay fears. See David Badash, IRS: Religious Colleges
Can Still Keep Tax-Exempt Status While Discriminating Against Gays, NEW CIV. RTS. MOVEMENT (Aug. 3,
2015,
9:38
AM),
http://www.thenewcivilrightsmovement.com/david
badash/irs_commits_to_allowing_religious_colleges_keep_tax_exempt_status_while_discriminating
_against_gays. To block federal revocation of tax exemption or other adverse action against religious groups,
Senator Mike Lee introduced the First Amendment Defense Act. Mike Lee, Op-Ed., Sen. Mike Lee: First
Amendment Defense Act Protects Critical ‘Space of Freedom,’ DESERET NEWS (June 18, 2015, 12:00 AM),
http://www.deseretnews.com/article/865630939/First-Amendment-Defense-Act-protects-critical-space-offreedom.html?pg=all. Early drafts have been roundly criticized by both sides.
340. Obergefell v. Hodges, 135 S. Ct. 2584, 2626 (2015) (Roberts, C.J., dissenting).
341. Local taxing authorities did strip a church-affiliated group of its exemption from ad valorem property
taxes after it denied two same-sex couples’ requests to use the group’s boardwalk pavilion for their civil union
commitment ceremonies. Wilson & Kreis, supra note 164, at 494. Importantly, however, the group hinged its
tax exemption on continued participation in the public-lands program. Later it sought and received renewed
local tax exemption as a religious organization. Id.
342. UTAH CODE ANN. § 63G-20-203 (West 2015).
343. Id. § 34A-5-112 (“An employer may not discharge, demote, terminate, or refuse to hire any person,
or retaliate against, harass, or discriminate in matters of compensation or in terms, privileges, and conditions of
employment against any person otherwise qualified, for lawful expression or expressive activity outside of the
workplace regarding the person’s religious, political, or personal convictions, including convictions about marriage, family, or sexuality, unless the expression or expressive activity is in direct conflict with the essential
business-related interests of the employer.”). Cf. Conor Friedersdorf, Mozilla’s Gay-Marriage Litmus Test Violates
Liberal
Values,
ATLANTIC
(April
4,
2014),
http://
www.theatlantic.com/politics/archive/2014/04/mozillas-gay-marriage-litmus-test-violates-liberal-values/
360156/; Red Robin Manager Files Discrimination Suit, Says He Was Fired Because He’s Gay, LGBTQ
NATION (Mar. 7, 2015), http://www.lgbtqnation.com/2015/03/red-robin-manager-files-discrimination-suit-sayshe-was-fired-because-hes-gay/.
344. UTAH CODE ANN. § 34A-5-112 (West 2015); S.B. 296, 60th Leg., Gen. Sess. (Utah 2015).
345. UTAH CODE ANN. § 57-21-3 (West 2015); UTAH S.B. 296 § 14.
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affiliates, religious schools, and the Boy Scouts of America may make hiring
decisions based on religious values—as can small, family-oriented businesses
employing fewer than fifteen employees.346 But outside these narrow areas,
LGBT individuals gain significant protection against discrimination, vastly expanding on scattered municipal protections.347
The Utah Compromise marked “a major step forward” because neither
LGBT supporters nor religious freedom advocates “allowed the best to become
the enemy of the good.”348
VII. CONCLUSION
In the firestorm ignited by Obergefell, some want to allay the concerns of
religious objectors by distancing the State from the institution of marriage.
While social conservatives and libertarians have refashioned a vintage idea
popular among marriage critics, not all social conservatives and libertarians
think that a radical transformation is a good idea. The Conservative Review reminds readers that “get[ting] the government out of marriage” is not as “simple
as waiving a magic wand:” it would complicate “things like spousal privilege;”
entail “remov[ing] probate courts and divorce courts, . . . put[ting] them back in
the hands of the church;” and require “completely reform[ing the] tax code and
tax law” tied to “marital status;”—all of which would entail countless changes
because “[t]he state’s regulation of marriage is older and far more embedded
than even the welfare state itself.”349 Indeed, the proposals are silent about what
happens to already married people and their reliance interest in their marriages.
Not only would a rift between the State and marriage fail to resolve
threats to religious liberty, but also an unwinding of the civil and religious aspects of marriage threatens to diminish the institution of marriage for religious
and secular people alike. An unwinding would likely mean that fewer people of
faith would channel into state-sponsored civil marriages, shearing those couples
of the powerful protections and benefits the State provides through marriage.
Further, the norms around marriage are delicate and complicated, placing a
premium on proceeding with caution. An unwinding risks disrupting those
norms by altering the cultural fabric of the institution—potentially making all
marriages, both civil and religious, less beneficial for participants. Stripping
civil marriage of its pre-packaged benefits and obligations in favor of private
bargains reached by cohabitants likely will leave vulnerable dependents with346. UTAH S.B. 296 § 1 (defining “employer”).
347. See Robin Fretwell Wilson, Summary of the Utah Compromise (Mar. 24, 2015), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584543.
348. William A. Galston, Utah Shows the Way on Gay Rights, WALL ST. J. (Mar. 17, 2015),
http://www.wsj.com/articles/william-a-galston-utah-shows-the-way-on-gay-rights-1426633856.
349. Deace, supra note 277 (arguing that “every aspect of American jurisprudence,” including tax, probate, criminal, and civil law, “hinges on at least some understanding of the definition of marriage,” so that “removing the state from the marriage business would have to be part of a sweeping reform package across the
board” rather than “an a la carte option”).
Thomas Peters of the National Organization for Marriage believes that “trying to separate marriage
from its religious and civil dimensions does not resolve religious liberty threats or prevent marriage from becoming unmoored from its foundation in the natural family.” Fraga, supra note 247.
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out meaningful remedies at dissolution. And during the pendency of the relationship or upon death, couples that previously had rights against the State and
third parties by virtue of their marital status would lose those important protections, too.
A far more measured course would provide thick protections for people to
live out their faith convictions as to marriage, while ensuring that marriage as
an institution remains as beneficial as it is now. That is precisely what Utah accomplished in the groundbreaking Utah Compromise—which fused protections
for people of faith with sorely-needed anti-discrimination legislation for the
LGBT community. Same-sex marriage need not—indeed, should not—be winner take all. If proposals to unwind civil and religious marriage are accepted as
the solution to the issues arising from Obergefell, however, nobody wins.
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