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THE SAFEGUARDS OF THE CONSTITUTION: 
FUNDAMENTAL RIGHTS NOT DISPOSABLE GIFTS 

ANNA GOTFRYD* 

The Constitution provides invaluable protections to U.S. citi-
zens, including those accused of crimes. These protections include the 
rights to a speedy and public trial by an impartial jury, to be con-
fronted with adverse witnesses, to have compulsory process for ob-
taining witnesses in one’s favor,  and to have the assistance of counsel. 
When a criminal defendant chooses to plead guilty he or she inevita-
bly forgoes these protections, resulting in a very serious and final pro-
ceeding.  Circuits are split on whether an Article I magistrate judge, ra-
ther than an Article III district judge, has the power to accept a felony 
guilty plea. This Note argues that it is a violation of the Federal Mag-
istrates Act, Rule 59 of the Federal Rules of Criminal Procedure, and 
Article III of the U.S. Constitution for an Article I magistrate judge to 
accept a felony guilty plea. This power is reserved for Article III judg-
es. Magistrate judges have both enumerated as well as additional du-
ties. Despite some courts’ attempt to fit the acceptance of felony guilty 
pleas into their additional duties, it is a dispositive matter where, like 
felony trials, an Article III judge must be the ultimate decision maker. 
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I. INTRODUCTION 

“We can all say that we are never going to commit a crime. But we 
can never guarantee that someone will never accuse us of a crime. And if 
that happens, then . . . good luck in this criminal justice system.” 1 

 
Imagine that you have been falsely accused of an atrocious crime. 

You are facing lifelong imprisonment, or perhaps even death. Your repu-
tation has been instantaneously torn away from you, and you are now 
confronted with the prospect of navigating unfamiliar and undesirable 
territory. There is a plethora of unanswered questions, issues, and nause-
ating worries overcoming your thoughts. What do you do? What are your 
options? Where can you find support? Whom can you trust? Simultane-
ously, with a racing heart and a lump in your throat, you struggle to rec-
oncile the pressure of accepting a guilty plea, with putting your life on 
the line and gambling with a jury. The first option comes with great 
angst, knowing that you did not commit the brutal crime of which you 
are accused. The second presents a veritable roll of the dice—you hope 
that the jury members see the truth, but you appreciate that they might 
not, and you risk a much harsher sentence if convicted. 

“It is better that ten guilty persons escape, than that one innocent 
suffer,”2 said Sir William Blackstone in his Commentaries on the Laws of 
England, which was highly influential in the development of American 
law.3 False confessions are one of the principal causes of wrongful convic-
tions in the United States.4 An astonishing sixty-two percent of known 
wrongful homicide convictions that have since been overturned by DNA 
evidence were the products of false confessions and incriminating state-
ments.5 Thirty-one of those DNA exonerees pled guilty to crimes of 
which they were falsely accused and did not commit.6 Why not fight? 
Why would anyone confess or plead guilty to a crime that he or she did 
not perpetrate? For fear of the lingering potential for a long sentence, or 
even a death sentence if he or she elected to go to trial.7 Is this justice? 

                                                                                                                                         
 1. Making a Murderer: Lack of Humility, Season 1, Episode 9 at 1:03:57. 
 2. Words of Justice: Roof Garden Wall–Right Panel, HARV. L. SCH. LIBR., http://library.law. 
harvard.edu/justicequotes/explore-the-room/south-4/ (last visited Sept. 21, 2015). 
 3. Id. 
 4. DNA Exonerations Nationwide, INNOCENCE PROJECT (Sept. 3, 2015, 12:30 PM), http:// 
www.innocenceproject.org/Content/DNA_Exonerations_Nationwide.php. 
 5. Id.  
 6. Id. 
 7. When the Innocent Plead Guilty, INNOCENCE PROJECT (Jan. 26, 2009, 12:00 AM), http:// 
www.innocenceproject.org/Content/When_the_Innocent_Plead_Guilty.php; see also Lindsey Devers, 
Plea and Charge Bargaining: Research Summary, BJA (2011), available at https://www.bja.gov/ 
Publications/PleaBargainingResearchSummary.pdf (“[G]oing to trial is perceived as risky, because it is 
impossible to predict what a jury will decide. As a result, many defendants enter pleas.”) (internal cita-
tion omitted); Andrew D. Leipold, How the Pretrial Process Contributes to Wrongful Convictions, 42 
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On December 23, 1990, a twenty-one-year-old woman was walking 
down a street; suddenly, a man grabbed her by her coat sleeve, and 
dragged her into an alleyway.8 He threatened her with a .38 caliber gun 
and then sexually assaulted her.9 Three days later, on December 26, 1990, 
the victim identified an individual named John Dixon from a photo array 
as the man who assaulted her.10 The victim was shown another photo ar-
ray, and on January 4, 1991, she again identified John Dixon as her as-
sailant.11 On January 18, 1991, police arrested Mr. Dixon.12 

In July of 1991, Mr. Dixon pled guilty to a host of charges, including 
first degree kidnapping, first degree robbery, two counts of first degree 
aggravated sexual assault, and third degree unlawful possession of a 
weapon.13 Subsequently, Mr. Dixon asked the judge to withdraw his plea 
and to perform DNA testing.14 Mr. Dixon claimed that he pled guilty due 
to fear of a crueler sentence if a jury convicted him.15 Since DNA testing 
was not commonly used in the early 1990s, the court denied Mr. Dixon’s 
motion for tests.16 Mr. Dixon was sentenced to forty-five years in prison 
with a fifteen-year parole eligibility disqualifier.17 In 1996, after Mr. Dix-
on contacted the Innocence Project, the New Jersey State Police Labora-
tory performed tests on the victim’s rape kit.18 The results of the rape kit 
test demonstrated that it was impossible for Mr. Dixon to have been the 
source of spermatozoa collected from the victim.19 His conviction was va-
cated on November 28, 2001.20 Mr. Dixon was a free man after being im-
prisoned for ten years for a crime that he did not commit.21  

WE THE PEOPLE of the United States, in Order to form a more 
perfect Union, establish Justice, insure domestic Tranquility, pro-
vide for the common defense, promote the general Welfare, and se-
cure the Blessings of Liberty to ourselves and our Posterity, do or-
dain and establish this CONSTITUTION for the United States of 
America.22 

                                                                                                                                         
AM. CRIM. L. REV. 1123, 1125 n.8 (2005) (“Some defendants fail to assist in their defense or are willing 
to plead guilty because they are afraid, because they have no confidence in defense counsel, because 
they are trying to spare their loved ones the trauma of trial, or because they are mentally chal-
lenged.”). 
 8. The Cases: John Dixon, INNOCENCE PROJECT, http://www.innocenceproject.org/Content/ 
John_Dixon.php (last visited Sept. 21, 2015). 
 9. Id. 
 10. Id. 
 11. Id. 
 12. Id. 
 13. Id. 
 14. Id. 
 15. Id. 
 16. Id. 
 17. Id. 
 18. Id. 
 19. Id. 
 20. Id. 
 21. Id. 
 22. U.S. CONST. pmbl. (emphasis added). 
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The Constitution provides protections to U.S. citizens, including, 
and especially to those individuals accused of crimes. The Bill of Rights 
guarantees, among others, the right of an accused to presentment or in-
dictment by a grand jury,23 a speedy and public trial by an impartial jury,24 
to be informed of the nature and cause of the accusation,25 to be con-
fronted with the witnesses against him or her,26 to have compulsory pro-
cess for obtaining witnesses in his or her favor,27 and the assistance of 
counsel.28 The acceptance of a guilty plea by a criminal defendant is a 
consequential proceeding. Through a plea of guilty, a criminal defendant 
faces a difficult dilemma where he or she inevitably forgoes certain fun-
damental protections, or waives his or her rights by relinquishing known 
privileges,29 entitlements that all humans are afforded. 

There is widespread agreement that a magistrate judge may conduct 
a plea colloquy, governed by Rule 11(b) of the Federal Rules of Criminal 
Procedure, for the purpose of making a report and recommendation to 
the district court.30 A plea colloquy is a hearing where a defendant for-
mally enters a plea of guilty, or nolo contendere,31 after being placed un-
der oath and personally addressed in open court.32 Rule 11 of the Federal 
Rules of Criminal Procedure establishes a procedure which guarantees 
that a criminal defendant receives a minimum amount of information in 
federal court.33 In Kercheval v. United States, the Supreme Court held 
that a court must not accept a guilty plea unless it was “made voluntarily 
after proper advice and with full understanding of the consequences.”34 
Later, in Boykin v. Alabama, the Court held that the record must exhibit 
that the defendant voluntarily and understandingly entered a guilty plea, 
and failure of the record to so demonstrate will constitute a reversible er-
ror.35 The Court emphasized: 

What is at stake for an accused facing death or imprisonment de-
mands the utmost solicitude of which courts are capable in canvass-

                                                                                                                                         
 23. U.S. CONST. amend. V. 
 24. U.S. CONST. amend. VI. 
 25. Id. 
 26. Id. 
 27. Id. 
 28. Id. 
 29. Johnson v. Zerbst, 304 U.S. 458, 464 (1938). 
 30. See, e.g., United States v. Harden, 758 F.3d 886, 891 (7th Cir. 2014); United States v. Reyna-
Tapia, 328 F.3d 1114, 1119–22 (9th Cir. 2003) (en banc); United States v. Torres, 258 F.3d 791, 796 (8th 
Cir. 2001); United States v. Dees, 125 F.3d 261, 263, 265 (5th Cir. 1997); United States v. Williams, 23 
F.3d 629, 631–34 (2d Cir. 1994). 
 31. Literally, nolo contendere means, “I do not wish to contend.” For practical purposes, howev-
er, a plea of nolo contendere means a guilty plea, or the equivalent. 21 AM. JUR. 2D Crim. L. § 479 
(2015). 
 32. FED. R. CRIM. P. 11(b)(1). 
 33. Mary Kay Wheeler, Guilty Plea Colloquies: Let the Record Show . . ., 45 MONT. L. REV. 295, 
297 (1984). 
 34. 274 U.S. 220, 223 (1927). 
 35. 395 U.S. 238, 244 (1969). A reversible error is defined as “an error that affects a party’s sub-
stantive rights or the case’s outcome, and thus is grounds for reversal if the party properly objected at 
trial.” It is also known as a “harmful error,” “prejudicial error,” or a “fatal error.” BLACK’S LAW 

DICTIONARY 660 (10th ed. 2014). 



GOTFRYD.DOCX (DO NOT DELETE) 4/15/2016  9:03 AM 

632 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2016 

ing the matter with the accused to make sure he has a full under-
standing of what the plea connotes and of its consequence. When 
the judge discharges that function, he leaves a record adequate for 
any review that may be later sought, and forestalls the spin-off of 
collateral proceedings that seek to probe murky memories.36 

Plea bargains are a valuable part of the criminal justice system be-
cause they introduce a great deal of efficiency and finality into the sys-
tem.37 With a plea bargain, however, a defendant affirmatively waives his 
or her constitutional rights to a jury trial, to confront and cross-examine 
witnesses, to the privilege against self-incrimination, and to counsel.38 
Thus, great care in both taking and accepting a guilty plea is critical,39 
particularly given the remarkably high—and ever increasing—
incarceration levels in the United States, as illustrated in Figure 1.40  

 
FIGURE 1: U.S. STATE AND FEDERAL PRISON POPULATION41  

 

                                                                                                                                         
 36. Boykin, 395 U.S. at 243–44. 
 37. Robert L. Segar, Plea Bargaining Techniques, 25 AM. JUR. TRIALS 69 (Originally published 
in 1978). 
 38.  Id.; see also EDWARD E. PEOPLES, BASIC CRIMINAL PROCEDURE 123 (2000) (“The defend-
ant must give up most of his or her Fifth and Sixth Amendment rights in the plea bargaining  
process. . . .”). 
 39. See 17 CHENEY C. JOSEPH & P. RAYMOND LAMONICA, LA. CIVIL LAW TREATISE, CRIMINAL 

JURY INSTRUCTIONS § 9:1 (3d ed. 2012). 
 40.  See Andrew D. Leipold, Recidivism, Incapacitation, and Criminal Sentence Policy, 3 UNIV. 
ST. THOMAS L.J. 536, 536 (2006) (“[W]e are incarcerating those we punish at a rapid—even alarming—
rate, such that now even those who favor a strong, law-and-order approach to the crime problem are 
becoming uneasy.”); Trends in U.S. Corrections, THE SENTENCING PROJECT (NOV. 2015), [hereinafter 
THE SENTENCING PROJECT], available at http://sentencingproject.org/doc/publications/inc_Trends_in_ 
Corrections_Fact_sheet.pdf.  
 41. THE SENTENCING PROJECT, supra note 40.  
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A 2011 report prepared by the Bureau of Justice Statistics indicates that 
more criminal felony defendants are pleading guilty, rather than going to 
trial, resulting in an 18% increase in the number of guilty pleas accepted 
by judges.42 Simultaneously, the amount and diversity of tasks performed 
by magistrate judges are growing.43 In 2011, for example, magistrate 
judges performed approximately 1,069,344 judicial tasks, which is a 4% 
increase from the year 2010.44 Among the rise in matters disposed of by 
magistrate judges were guilty pleas, as demonstrated in Figure 2.45 In fact, 
magistrate judges’ roles in the disposition of guilty pleas has steadily in-
creased since 2001, resulting in a 7.8% change from 2010–2011.46  

 
FIGURE 2: MATTERS DISPOSED OF BY U.S. MAGISTRATE JUDGES 

DURING THE 12-MONTH PERIODS ENDING SEPTEMBER 30, 2001, AND 
SEPTEMBER 30, 2007 THROUGH 2011 

 
  

                                                                                                                                         
 42. Judicial Business of the United States Courts, ANNUAL REPORTER OF THE DIRECTOR 21 
(2011). 
 43. See id. 
 44. Id. 
 45. Id. at 46. 
 46. Id. at 21. 
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The question remains, however, whether the acceptance of a felony 

guilty plea by an Article I magistrate judge, rather than an Article III dis-
trict judge, is a violation of the Federal Magistrates Act, 28 U.S.C. § 
636(b)(1), Rule 59 of the Federal Rules of Criminal Procedure, and the 
U.S. Constitution.47 The standard that the Court has set for plea agree-
ments is justifiably high, because in entering a guilty plea, an accused 
waives an entire “bundle of rights.”48 Nonetheless, some circuits author-
ize magistrate judges to accept felony guilty pleas with the parties’ con-
sent.49 Accused individuals—who, as seen in Figures 3 and 4 below50, are 
frequently impoverished,51 minorities,52 and “politically anemic”53—

                                                                                                                                         
 47. This question presented, whether Mr. Harden was entitled to withdraw a felony guilty plea, 
where the plea was accepted by an Article I magistrate judge, rather than an Article III district judge, 
in violation of the Federal Magistrates Act, 28 U.S.C. § 636, Rule 59 of the Federal Rules of Criminal 
Procedure, and Article III, was argued before the Seventh Circuit Court of Appeals by Whitney Mer-
rill and Anders N. Floor, University of Illinois College of Law students, under the supervision of Jo-
hanna M. Christiansen of the Office of the Federal Public Defender for the Central District of Illinois, 
on April 1, 2014. This appeal created a circuit split, whereby the Seventh Circuit held that a magistrate 
judge’s acceptance of Mr. Harden’s guilty plea is unconstitutional. See United States v. Harden, 758 
F.3d 886 (7th Cir. 2014). 
 48. Wheeler, supra note 33, at 297 (internal quotation marks omitted). 
 49. See United States v. Benton, 523 F.3d 424, 431–32 (4th Cir. 2008); United States v. Woodard, 
387 F.3d 1329, 1332–33 (11th Cir. 2004); United States v. Ciapponi, 77 F.3d 1247, 1250–52 (10th Cir. 
1996). 
 50. These figures are taken from THE SENTENCING PROJECT, supra note 40. 
 51.  See About the Innocence Project, INNOCENCE PROJECT, http://www.innocenceproject.org/ 
about/ (last visited Sept. 21, 2015). A report prepared by the Prison Policy Initiative, using data from 
the Bureau of Justice Statistics, supported the assertion that “[t]he American prison system is bursting 
at the seams with people who have been shut out of the economy and who had neither a quality educa-
tion nor access to good jobs.” Bernadette Rabuy & Daniel Kopf, Prisons of Poverty: Uncovering the 
Pre-Incarceration Incomes of the Imprisoned, PRISON POLICY INITIATIVE (July 9, 2015), http://www. 
prisonpolicy.org/reports/income.html. The results indicated that “in 2014 dollars, incarcerated people 
had a median annual income of $19,185 prior to their incarceration, which is 41% less than non-
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should be able to rely on the safeguards that have been effected to gov-
ern their best interest. 

 
FIGURE 3: PEOPLE IN STATE AND FEDERAL PRISONS, BY RACE 

AND ETHNICITY, 2013 

 
FIGURE 4: RATE OF INCARCERATION PER 100,000, BY GENDER, 

RACE, AND ETHNICITY, 2013 

 

                                                                                                                                         
incarcerated people of similar ages.” Id. Further, in addition to having lower incomes than non-
incarcerated people, incarcerated people are also “dramatically concentrated at the lowest ends of the 
national income distribution.” Id. 
 52. See, e.g., THE SENTENCING PROJECT, supra note 40 (“More than 60% of the people in prison 
today are people of color.”). 
 53. Rachel E. Barkow, Separation of Powers and the Criminal Law, 58 STAN. L. REV. 989, 995 

(2006) (“Criminal defendants do not coalesce into an organized group, and those individuals and or-
ganizations that represent their interests tend to be disorganized and weak political forces. In contrast, 
powerful interests often lobby for more punitive laws.”). 
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This Note argues that the acceptance of a felony guilty plea by an 
Article I magistrate judge, rather than an Article III district judge, is a 
violation of the Federal Magistrates Act, 28 U.S.C. § 636(b)(1), contrary 
to Rule 59 of the Federal Rules of Criminal Procedure, and an unconsti-
tutional impingement upon the power of the Judiciary by Congress and 
the Executive. This Note maintains that, under the U.S. Constitution, on-
ly Article III district judges have the authority to accept felony guilty 
pleas.  

Part II describes guilty pleas, focusing on society’s desire for the ef-
ficiency and finality that drives them. Part II then distinguishes between 
Article I federal magistrate judges and Article III federal district judges, 
describing how each position is filled, the constitutional protections each 
does or does not possess, and the differing duties with which each type of 
judge is tasked. Part II also explores three avenues to demonstrate that 
magistrate judges do not have the authority to accept felony guilty pleas: 
(1) the Federal Magistrates Act, 28 U.S.C. § 636, (2) Rule 59 of the Fed-
eral Rules of Criminal Procedure, and (3) Article III of the U.S. Consti-
tution. Then, Part III addresses counter-arguments by analyzing the case 
law and literature which supports the proposition that Article I magis-
trate judges cannot accept felony guilty pleas; doing so invades duties re-
served solely for Article III judges and the protections associated there-
with. Part IV discusses the opportunity missed by the Supreme Court in 
denying certiorari in Farmer v. United States. Then, Part IV proposes au-
tomatic categorical reversal of felony guilty pleas that have been accept-
ed by Article I judges as the only fully effective solution capable of rec-
onciling the structural error that has occurred. Finally, while grappling 
with the funding fork in the road, Part IV recommends creating addi-
tional judgeships under Article III and reforming plea bargaining—an 
approach that protects the rights of all parties as intended by the Framers 
and simultaneously provides fresh avenues professional development. 

II. BACKGROUND 

The unconstitutionality of allowing magistrate judges to accept fel-
ony guilty pleas cannot be understood without first discussing the distinc-
tions between Article I magistrate judges and Article III district judges, a 
comprehensive analysis of Congress’s legislation in this area, and an ap-
preciation of the Framers’ intent. Part II.A provides an overview of how 
courts accept guilty pleas, highlighting the safeguards provided by Rule 
11 of the Federal Rules of Criminal Procedure which bear on the validity 
of a guilty plea. Part II.B discusses the unique and hierarchically distin-
guishable roles and powers of district judges in contrast with those of 
magistrate judges. Parts II.C, II.D, and II.E explore the history, legisla-
tive intent, and functionality of the Federal Magistrates Act, 28 U.S.C. 
§ 636, Rule 59 of the Federal Rules of Criminal Procedure, and Article 
III of the U.S. Constitution, respectively. 
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A. “We Now Live in a World of Guilty Pleas, Not Trials”54 

To understand why a magistrate judge accepting a felony guilty plea 
is an inherently unconstitutional act, it is first crucial to understand what 
a guilty plea is, the necessity for plea bargaining, the procedure by which 
courts accept guilty pleas, and the context under which plea bargaining 
occurs. 

A guilty plea is unilateral.55 It does not require the government’s 
consent.56 Functionally, a plea bargain is an agreement between the de-
fendant and the government in which the defendant agrees to plead 
guilty to a lesser offense than the one with which he or she was charged, 
and in return, the government agrees to drop the more serious one.57 Al-
ternatively, a defendant may agree to plead guilty to some charges 
against him or her so that the government drops others.58  

Plea agreements were virtually nonexistent in America and England 
before 1800.59 The practice became more prevalent in the early 20th cen-
tury, and in 1978, the Supreme Court expressed its approval of plea bar-
gaining in Bordenkircher v. Hayes.60 For decades, scholars have written 
about the prevalence and importance of plea bargaining, noting that ex-
treme expenditures would be required to try all of the cases that are set-
tled through plea bargaining, otherwise “the criminal justice system 
would collapse.”61 Over time, the landscape of the American criminal jus-
tice system and sentencing policy has changed dramatically. More recent-
ly, the national trend has been for states to adopt stricter sentencing 
guidelines and policies that include mandatory minimum sentences and 
repeat offender acts.62 The resulting caseloads have overburdened 

                                                                                                                                         
 54. Stephanos Bibas, Judicial Fact-Finding and Sentence Enhancements in a World of Guilty 
Pleas, 110 YALE L.J. 1097, 1100 (2005) [hereinafter Sentence Enhancements]. 
   55. 2 ORFIELD'S CRIMINAL PROCEDURE UNDER THE FEDERAL RULES § 11:28 (2015) [hereinaf-
ter ORFIELD’S CRIMINAL PROCEDURE]. 
 56. Id. 
 57. THOMAS C. MARKS, JR. & J. TIM REILLY, CONSTITUTIONAL CRIMINAL PROCEDURE 137 
(1979) [hereinafter CONSTITUTIONAL CRIMINAL PROCEDURE]. 
 58. Id. 
 59. Bruce P. Smith, Plea Bargaining and the Eclipse of the Jury, ANNU. REV. LAW SOC. SCI. 131, 
133 (2005). 
 60. 434 U.S. 357, 361–62 (“‘Whatever might be the situation in an ideal world, the fact is that the 
guilty plea and the often concomitant plea bargain are important components of this country’s crimi-
nal justice system. Properly administered, they can benefit all concerned.’”) (quoting Blackledge v. 
Allison, 431 U.S. 63, 71 (1977)). 
 61. CONSTITUTIONAL CRIMINAL PROCEDURE, supra note 57, at 138 (“If governments were 
forced to try all the cases that are now settled by plea bargain, the present system of prosecutors, de-
fense counsel, and courts would be unable to handle the load.”). 
 62. Michael Tonry, Sentencing in America, 1975-2025, 42 CRIME & JUST. 141, 143 (2013) (“The 
combined incarceration rate for federal, state, and local facilities quintupled to more than 750 per 
100,000 in 2007 before beginning to fall (Carson and Sabol 2012; Minton 2012). One-third of the states 
had abandoned parole release, the signature characteristic of indeterminate sentencing, and all had 
abandoned it for some categories of prisoners. About one-third of the states, the District of Columbia, 
and the federal system operated some form of sentencing guidelines. All states and the federal gov-
ernment had enacted mandatory minimum sentence laws for drug and violent crimes or for ‘repeat’ or 
‘career’ criminals, many requiring 5-, 10-, or 20-year or longer prison terms.”). 
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courts.63 Criminal cases have grown from an estimated 4,613 pending in 
1870 to a startling 73,838 in 2014—a whopping 1,601 percent increase 
during a time when the total population increased by 827 percent.64 These 
cases are not being resolved through trials, which “ha[ve] long been 
eclipsed in actual practice.”65 Rather, the effective and efficient function-
ing of our justice system depends in large part on plea bargaining, since 
more than 90% of convictions are the result of guilty pleas.66 In 2014, of 
the 78,712 defendants that were convicted and sentenced in federal court 
only 1,888 went to trial.67 Nearly 98% of them pleaded guilty.68  

Rule 11 of the Federal Rules of Criminal Procedure governs plea 
agreements and describes the process that a court must follow prior to 
accepting a guilty plea.69 In 1975, in response to skeptics of plea bargain-
ing who recognized its potential for abuse,70 Congress amended Federal 
Rule 11 of Criminal Procedure to provide a more comprehensive set of 
procedural safeguards for criminal defendants and of the matters that 
bear on the legitimacy of a defendant’s guilty plea.71 Rule 11(b)(1) pro-
vides that, before accepting a guilty plea, the court must address the de-
fendant in open court and determine that the defendant understands cer-
tain rights that he and the government are afforded.72 These include, 
among others, the right to plead not guilty,73 the right to a jury trial,74 the 
court’s duty to calculate and consider the applicable sentencing guideline 
range, possible deviations under the Sentencing Guidelines, and other 

                                                                                                                                         
 63. Robert L. Spangenberg & Tessa J. Schwartz, The Indigent Defense Crisis Is Chronic: Bal-
anced Allocation of Resources Is Needed to End the Constitutional Crisis, 9 CRIM. JUST. 13, 52 (1994). 
 64. History of the Federal Judiciary: Criminal Cases, FED. JUDICIAL CTR., http://www.fjc.gov/ 
history/caseload.nsf/page/caseloads_criminal (last visited Nov. 11, 2015). The U.S. population in 1870 
was 38,558,371. It increased to 319,050,000 in 2014. See The 1870 Census, UNITED STATES  
CENSUS BUREAU, https://www.census.gov/history/www/through_the_decades/fast_facts/1870_fast_ 
facts.html (last visited Feb. 16, 2016); Total Population in the United States from 2010 to 2020, statistica, 
http://www.statista.com/statistics/263762/total-population-of-the-united-states/ (last visited Feb. 16, 
2016). 
  65. Smith, supra note 59, at 131. 
  66. Gabriel J. Chin & Richard W. Holmes, Jr., Effective Assistance of Counsel and the Conse-
quences of Guilty Pleas, 87 CORNELL L. REV. 697, 698 (2002); see also EDWARD E. PEOPLES, BASIC 

CRIMINAL PROCEDURE 122 (2000) (“The vast majority of criminal cases, from 90 to 96 percent, are 
settled without ever going to trial.”); Devers, supra note 7 (“[S]cholars estimate that about 90 to 95 
percent of both federal and state court cases are resolved through [plea bargaining].”). 
 67. U.S. COURTS, JUDICIAL BUSINESS, tbl. D-4 (2014). 
 68. Id. 
 69. FED. R. CRIM. P. 11. 
  70. CONSTITUTIONAL CRIMINAL PROCEDURE, supra note 57, at 137 (“Fear of conviction on the 
greater charge might induce an innocent person to plead guilty to a lesser charge to escape the possi-
bility of conviction on the greater charge. Another possibility is that a person actually guilty of the 
greater crime escapes punishment for it by the ‘bargain’ whereby he pleads guilty to the lesser one, or 
he escapes punishment for some crimes by pleading guilty to other ones.”); see generally Owen M. 
Fiss, Against Settlement, 93 YALE L.J. 1073, 1075 (1984) (“Consent is often coerced; the bargain may be 
struck by someone without authority; the absence of a trial and judgment renders subsequent judicial 
involvement troublesome; and although dockets are trimmed, justice may not be done.”). 
 71. Matthew T. Heartney, Note, Rule 11 and Collateral Attack on Guilty Pleas, 86 YALE L.J. 
1395, 1395 (1977). 
 72. See FED. R. CRIM. P. 11(b)(1). 
 73. FED. R. CRIM. P. 11(b)(1)(B). 
 74. FED. R. CRIM. P. 11(b)(1)(C). 
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sentencing factors under 18 U.S.C. § 3553(a),75 and the terms of any plea 
agreement provision waiving the right to appeal or to collaterally attack 
the sentence.76 Additionally, the court must determine that a defendant’s 
plea is voluntary and is not a result of “force, threats, or promises” other 
than those in the plea agreement.77 Lastly, the court must determine that 
a factual basis for the guilty plea exists.78 This is critical, as a guilty plea 
constitutes a conviction for purposes of pursuing further prosecution un-
der the statute.79 A court has discretion to reject a guilty plea,80 and it 
may refuse to accept a plea if it is not made voluntarily by the defendant, 
with full knowledge of the consequences.81 

Guilty pleas occur in extremely high-stakes settings where long 
prison terms and grave consequences are prevalent—particularly in the 
United States82—while resources available to defendants are limited.83 
Frequently, an accused only has access to an overloaded defense coun-
sel.84 In fact, criminal defendants often plead guilty to “cut their losses,” 

                                                                                                                                         
 75. FED. R. CRIM. P. 11(b)(1)(M). 
 76. FED. R. CRIM. P. 11(b)(1)(N). 
 77. FED. R. CRIM. P. 11(b)(2). 
 78. FED. R. CRIM. P. 11(b)(3). 
 79. 26A JUDY E. ZELIN, STANDARD PENNSYLVANIA PRACTICE 2D § 134:131 (2015). 
 80. 14A ELIZABETH M. BOSEK ET AL., ILLINOIS LAW & PRACTICE CRIMINAL LAW § 168 (2015). 
 81. ORFIELD'S CRIMINAL PROCEDURE, supra note 55, § 11:28. 
 82. “The United States is the world’s leader in incarceration with 2.2 million people currently in 
the nation’s prisons and jails—a 500% increase over the last forty years. Changes in sentencing law 
and policy, not changes in crime rates, explain most of this increase.” THE SENTENCING PROJECT, su-
pra note 40.  

INTERNATIONAL RATES OF INCARCERATION, 2012/2013 

 
 83. Anne R. Traum, Using Outcomes to Reframe Guilty Plea Adjudication, 66 FLA. L. REV. 823, 
856–57 (2015); see, e.g., Inadequate Defense, INNOCENCE PROJECT http://www.innocence 
project.org/causes-wrongful-conviction/inadequate-defense (last visited Sept. 22, 2015). 
 84. See, e.g., State v. Peart, 621 So. 2d 780, 784, 788–90 (La. 1993) (finding that defense counsel 
handled 70 active felony cases at a time, amounting to 418 defendants over a seven-month period, 
January 1-August 1, 1991) (“Of these, he entered 130 guilty pleas at arraignment.”); Stephanos Bibas, 
Plea Bargaining Outside the Shadow of Trial, 117 HARVARD L. REV. 2463, 2479 (2004) [hereinafter 
Plea Bargaining] (“[M]any public defenders are overburdened. They handle hundreds of cases per 
year, far more than privately retained attorneys do . . . . In addition, overburdened defense attorneys 
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operating in an environment that they believe is already fixed against 
them.85 A criminal defendant thus forgoes important rights by entering a 
guilty plea, such as a full waiver of all applicable defects and defenses ex-
cept those regarding the court’s jurisdiction.86 Given the discretion left in 
the hands of an overburdened court to accept the plea, it is essential to 
explore the divergent duties and safeguards that have been afforded to 
Article I federal magistrates and Article III federal district judges to en-
sure adequate protection for everyone, particularly members of vulnera-
ble classes. 

B. A Comparative View: The Evolution and Duties of Magistrate and 
District Judges 

This Section recognizes the differences between magistrate judges 
and district judges, from where they stem, and their significance with re-
gard to the powers assigned to and performed by each type of judge.  

Magistrate judges are Article I judges.87 As a result of their non-
Article III status, magistrate judges are often tasked with making reports 
and recommendations, appealable to the district judge assigned to a spe-
cific case, or rendering orders, appealable to the appropriate federal cir-
cuit court of appeals.88 While the role of magistrate judge has progres-
sively increased since its creation in 1968,89 its purpose has remained 
steady: to aid with the overwhelming caseloads assigned to federal dis-
trict courts.90 Subsection II.B.1 analyzes the Federal Magistrates Act 
from a historical perspective, exploring its evolution and the increase in 
the amount of authority delegated to magistrate judges, before conclud-
ing with a description of the purpose that federal magistrate judges serve 
in our judicial system. 

1. Magistrate Judges 

In 1968, Congress established the position of magistrate judge by 
enacting the Federal Magistrates Act, 28 U.S.C. § 636.91 President 
Lyndon B. Johnson signed the Federal Magistrates Act into law on Oc-
tober 17, 1968.92 The purpose of the Act was twofold. First, the Act 

                                                                                                                                         
cannot spend enough time to dig up all possible defenses. The result is fewer plea-bargaining chips and 
less favorable plea bargains.”).  
 85. See Plea Bargaining, supra note 84, at 2479. 
 86. ZELIN, supra note 79 § 134:131. 
 87.  Michael J. Newman, United States Magistrate Judges: Suggestions to Increase the Efficiency 
of Their Civil Role, 19 N. KY. L. REV. 99, 100 (1991). 
 88.  Id. at 100–01. 
 89.  Id. at 116. 
 90.  See History of the Federal Judiciary: Magistrate Judgeships, FED. JUDICIAL CTR., http://www. 
fjc.gov/history/home.nsf/page/judges_magistrate.html (last visited Sept. 22, 2015) [hereinafter Magis-
trate Judgeships]. 
 91.  Id. 
 92.  Magistrate Judges Are Effective, Flexible Judiciary Resource, U.S. COURTS, Oct. 2008, at 7, 
available at http://issuu.com/uscourts/docs/2008-10-oct1 [hereinafter Magistrate Judges Are Effective]. 
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sought to “update and make more effective”93 the U.S. commissioner sys-
tem, which had been in effect for about one hundred seventy-five years.94 
Second, it intended “to cull from the ever-growing workload” of district 
court judges by assigning subordinate duties to the newly created posi-
tion of magistrate judge.95  Under the old system, courts used commis-
sioners to try petty offenses and to conduct preliminary proceedings in 
criminal cases.96 Under the new system, magistrate judges were allotted 
all of the responsibilities of a commissioner, along with many additional 
duties.97 

The Act expanded magistrate judges’ authority to include conduct-
ing misdemeanor trials with the parties’ consent, presiding over civil ac-
tions, and aiding district judges in pre-trial processes, discovery proceed-
ings, and appeals for post-trial relief.98 Additionally, the Act permitted a 
magistrate judge to be assigned “such additional duties as are not incon-
sistent with the Constitution and laws of the United States.”99 This ex-
pansion of responsibilities to magistrate judges helped ease the over-
whelming caseloads assigned to district courts, and established that 
magistrate judges would thereafter be valuable resources in civil and 
criminal cases.100 Their assistance provides district judges more time “for 
the careful and unhurried performance of their vital and traditional ad-
judicatory duties.”101 

Congress has expanded the authority of the magistrate judge with 
amendment after amendment. In 1976, for example, Congress amended 
the Federal Magistrates Act to, first, explicitly permit magistrate judges 
to conduct evidentiary hearings, and second (and more significantly), to 
authorize district court judges to assign “additional duties” to magistrate 
judges.102 Then, in 1979, Congress expressly authorized magistrate judges 
to enter final orders disposing of civil cases, with the parties’ consent.103 
Finally, in 2000, Congress approved limited contempt authority.104 

Aside from legislation enhancing the scope of magistrate judges’ au-
thority, federal district courts themselves have utilized magistrate judges 
in ways that best fit their local courtroom and caseload demands.105 Natu-
                                                                                                                                         
 93. H.R. REP. 90-1629.  
 94.  Magistrate Judges Are Effective, supra note 92, at 93. 
 95. See H.R. Rep. 90-1629. 
 96.  Magistrate Judges Are Effective, supra note 92,  at 93. 
 97.  Id. 
 98. Magistrate Judgeships, supra note 90. 
 99. 28 U.S.C. § 636(b)(1)(3) (2012). 
 100. See Magistrate Judges Are Effective, supra note 92, at 7. 
 101. H.R. Rep. 94-1609. 
 102. See Magistrate Judgeships, supra note 90; see also Pub. L. No. 94-577; 28 U.S.C. § 636(b)(3); 
United States v. Williams, 23 F.3d 629, 632 (2d Cir. 1994).  
 103. Magistrate Judgeships, supra note 90. 
 104. 28 U.S.C. § 636.  
 105. Williams, 23 F.3d at 633; see also United States Attorneys’ Annual Statistical Report, U.S. 
DEPT. OF JUSTICE, 13, available at http://www.justice.gov/sites/default/files/usao/legacy/2011/09/ 
01/10statrpt.pdf (2010) (“Influenced by the Civil Justice Reform Act of 1990, expanding caseloads, and 
tightening fiscal constraints, the United States District Courts continue to find new, innovative ways to 
use magistrate judges.”). 
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rally, district courts have varying caseload burdens, an assortment of cas-
es, and different courtroom cultures.106 Further, district courts have dis-
tinct perspectives on the most effective function of a magistrate judge, 
and it is therefore expected that district courts engage magistrate judges 
differently.107 An example of this is the assignment of felony guilty plea 
proceedings to magistrate judges.108 This issue has created a split among 
circuits.109 Several circuits—including the Fourth, Tenth, and Eleventh—
authorize magistrate judges to accept felony guilty pleas.110 The Seventh 
Circuit, however, has refused to follow the lead of its sister circuits, 
equating the importance of a felony guilty plea to that of a felony trial 
resulting in a guilty verdict.111 

Under the Federal Magistrates Act of 1968, district judges of each 
district court appoint magistrate judges,112 and “[m]agistrate judges are 
adjuncts to Article III judges.”113 Full time magistrate judges serve for a 
renewable eight-year term.114 Part-time magistrate judges serve for a re-
newable four-year term.115 All magistrate judges are paid by salary.116 
Magistrate judges serve as “aides to” and “under the supervision of” dis-
trict judges.117 They are not Article III judicial officers.118 

Although the role of magistrate judges has evolved,119 and the duties 
of magistrates can be tailored by district,120 the purpose of the Federal 
Magistrates Act has remained unchanged.121 Just as the responsibilities of 
magistrate judges have increased over time, so too have the daily tasks of 
federal district judges, but in dissimilar ways.122 Subsection II.B.2 pro-
vides an overview of how our nation became divided into thirteen judi-
cial districts, and focuses on the constitutional protections that Article III 
judges possess that Article I judges do not. 

                                                                                                                                         
 106. See History of the Federal Judiciary: The U.S. District Courts and the Federal Judiciary, FED. 
JUDICIAL CTR., http://www.fjc.gov/history/home.nsf/page/courts_district.html (last visited Sept. 22, 
2015) [hereinafter History of the Federal Judiciary]. 
 107. Magistrate Judgeships, supra note 90. 
 108. See, e.g., United States v. Benton, 523 F.3d 424, 431–32 (4th Cir. 2008); United States v. 
Woodard, 387 F.3d 1329, 1332–33 (11th Cir. 2004); United States v. Ciapponi, 77 F.3d 1247, 1250–52 
(10th Cir. 1996).  
 109. See United States v. Harden, 758 F.3d 886, 891 n.1 (7th Cir. 2014). 
 110. See United States v. Benton, 523 F.3d 424, 431–32 (4th Cir. 2008); United States v. Woodard, 
387 F.3d 1329, 1332–33 (11th Cir. 2004); United States v. Ciapponi, 77 F.3d 1247, 1250–52 (10th Cir. 
1996). 
 111. See Harden, 758 F.3d at 889 (“[T]he acceptance of the guilty plea is quite similar in im-
portance to the conducting of a felony trial.”). 
 112. Magistrate Judgeships, supra note 90. 
 113. Id. 
 114. Id. 
 115. Id. 
 116. Id. 
 117. PowerShare, Inc. v. Syntel, Inc., 597 F.3d 10, 13 (1st Cir. 2010). 
 118. Id. 
 119. See, e.g., Magistrate Judgeships, supra note 90, at 1. 
 120. Id. 
 121. United States v. First Nat’l Bank of Rush Springs, 576 F.2d 852, 853 (10th Cir. 1978). 
 122. See Hon. William G. Young & Jordan M. Singer, Bench Presence: Toward A More Complete 
Model of Federal District Court Productivity, 118 PENN. ST. L. REV. 55, 68 (2013) [hereinafter Bench 
Presence]. 
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2. District Judges 

In 1789, Congress divided our nation into thirteen judicial dis-
tricts.123 These districts served as the organizational units of federal 
courts.124 A U.S. District Court functioned as the federal trial court for 
admiralty cases, maritime cases, civil cases, and criminal cases.125 Con-
gress outlined the original districts to coincide with the borders of the 
thirteen states.126 A court only had jurisdiction over the cases that arose 
within its district.127 Additionally, judges were required to reside in their 
respective districts.128 

Since 1869, Congress has authorized nine positions for the Supreme 
Court of the United States.129 Congress has also currently authorized 179 
court of appeals judgeships, and 678 district court judgeships.130 District 
court judges are nominated by the President and confirmed by the  
Senate.131 

Article III judges enjoy two constitutional safeguards that magis-
trate judges do not: the protections of life tenure and undiminished sala-
ry.132 District judges serve “during good behavior.”133 In practice, almost 
all district judges hold office for as long as they desire.134 These constitu-
tional protections provide federal district judges the freedom and inde-
pendence to make decisions that may be politically or socially unpopu-
lar.135 The ability to do so is one of the most basic components of our 
democracy.136 Thus, “[t]he Constitution requires that Article III judges 
exercise final decision making authority.”137 District judges are expected 
to take on an ever increasing amount of tasks, such as presiding at trial, 
approving settlement and consent agreements, and hearing and assessing 
plea bargains, among many others.138 

Parts II.C, II.D, and II.E of this Note explore the history, legislative 
intent, and functionality of the Federal Magistrates Act, Rule 59 of the 
Federal Rules of Criminal Procedure, and Article III of the U.S. Consti-

                                                                                                                                         
 123. History of the Federal Judiciary, supra note 106. 
 124. Id. 
 125. Id. 
 126. See id. 
 127. Id. 
 128. Id. 
 129. How the Federal Courts Are Organized: Federal Judges and How They Get Appointed, FED. 
JUDICIAL CTR., http://www.fjc.gov/federal/courts.nsf/autoframe!openform&nav=menu1& page=/ 
federal/courts.nsf/page/183 (last visited Sept. 22, 2015) [hereinafter Federal Court Organization]. 
 130. Id. 
 131. Frequently Asked Questions: Federal Judges, U.S. COURTS, http://www.uscourts.gov/ faqs-
federal- judges (last visited Sept. 22, 2015). 
 132. Ira P. Robbins, Magistrate Judges, Article III, and the Power to Preside Over Federal Prisoner 
Section 2255 Proceedings, 2002 FED. CTS. L. REV. 2, 2 (2002). 
 133. U.S. CONST. art. III, § 1. 
 134. Federal Court Organization, supra note 129. 
 135. Id. 
 136. Id. 
 137. Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458, 1463 (10th Cir. 1988). 
 138. Bench Presence, supra note 122, at 68. 
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tution, respectively, in an effort to situate guilty pleas and judicial re-
sponsibilities in the historical evolution of our justice system. Part II.C 
begins with an understanding of the Federal Magistrates Act. 

C. The Federal Magistrates Act 

To recognize the intended duties of Article I judges in our judicial 
system, it is necessary to appreciate the history and legislative intent be-
hind the vehicle driving magistrate power—the Federal Magistrates Act. 

1. The History and Legislative Intent of the Federal Magistrates Act 

From the beginning of the federal court system, dating back to 1789, 
ministerial duties were assigned to assistants, known then as commis-
sioners, to ease burdens on Article III judges.139 In 1968, Congress passed 
the Federal Magistrates Act to “reform the first echelon of the Federal 
judiciary into an effective component of a modern scheme of justice.”140 
The Act replaced the existing, insufficient system of commissioners,141 
and functioned to relieve federal district judges from the ever increasing 
load of district court cases,142 as some proceedings were seen as “more 
desirably performed by a lower tier of judicial officers.”143 The Act has 
evolved over the years; however, Congress’s goal for the Act has re-
mained constant—to improve the operation of the federal court system 
by easing the burden on federal district court judges.144 

2. The Federal Magistrates Act Implemented 

The Federal Magistrates Act defines the scope of the permitted du-
ties of magistrate judges. First, it specifically enumerates certain duties of 
magistrate judges, which are expressly granted by the Act.145 Magistrate 
judges can undertake these enumerated duties without the parties’ con-
sent.146 Enumerated duties that do not require the consent of the parties 
include administering oaths and affirmations, issuing orders concerning 
the release or detention of an accused person awaiting trial, and taking 
acknowledgements, affidavits, and depositions.147 Other enumerated du-
ties, however, require the consent of both parties.148 Such duties include 

                                                                                                                                         
 139. 12 THE LATE CHARLES ALAN WRIGHT ET AL., THE FEDERAL MAGISTRATES ACT OF 1968—
HISTORY AND PURPOSE, FEDERAL PRACTICE & PROCEDURE § 3066 (2d ed. 2015) [hereinafter FMA 

HISTORY AND PURPOSE]; see also supra Section II.B.1. 
 140. H.R. REP. NO. 90-1629 (1968), reprinted in 1968 U.S.C.C.A.N. 4252, 4253. 
 141. FMA HISTORY AND PURPOSE, supra note 139.  
 142. H.R. REP. NO. 90-1629. 
 143. Id. 
 144. See FMA HISTORY AND PURPOSE, supra note 139. 
 145. See 28 U.S.C. § 636 (2012). 
 146. United States v. Harden, 758 F.3d 886, 888 (7th Cir. 2014). 
 147. 28 U.S.C. § 636(a)(2) (2012). 
 148. Harden, 758 F.3d at 891. 
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the power to preside over and punish in misdemeanor cases.149 Lastly, 
district judges may assign to magistrate judges “such additional duties as 
are not inconsistent with the Constitution and the laws of the United 
States.”150 

The Supreme Court has defined magistrate judges’ “additional du-
ties” as those that “reasonably . . . bear some relation to the specified du-
ties.”151 In Peretz v. United States, the Supreme Court focused on whether 
such additional duties delegated to magistrate judges by district judges 
are comparable to those that magistrate judges are expressly authorized 
to perform.152 The Court concluded that the additional duties must be 
similar in “responsibility and importance” to those enumerated.153 Exam-
ples of magistrate duties that have met the “additional duties” provision 
of the Act include the administration of a plea colloquy in a felony case 
with the express consent of the defendant and the prosecution,154 hearing 
a claim by a parolee that his parole officer used excessive force in his ar-
rest and while he was in pretrial detainment,155 and holding an advisory 
hearing in a bankruptcy case without evading the right to appeal the 
bankruptcy court’s decision to an Article III court.156 While the litigants’ 
consent is a central factor in determining the responsibilities that are im-
plied in the “additional duties” provision of the Act, the Court has been 
reluctant to construe this clause to include responsibilities that are of far 
greater importance than the specified duties statutorily assigned to mag-
istrate judges.157 

In addition to the powers assigned to magistrate judges through the 
Federal Magistrates Act, Rule 59 of the Federal Rules of Criminal Pro-
cedure provides that a district judge may refer a nondispositive matter to 
a magistrate judge for determination, or refer a dispositive matter to a 
magistrate judge for recommendation.158 This further empowers Article I 
magistrate judges, while simultaneously preserving discretionary review 
of their decisions to Article III district judges.159 Part II.D evaluates Rule 
59, discussing the procedural requirements of the rule through the lens of 
nondispositive and dispositive matters. 

                                                                                                                                         
 149. 28 U.S.C. § 636(a)(5) (2012). 
 150. Id. § 636(b)(3). 
 151. Gomez v. United States, 490 U.S. 858, 864 (1989). 
 152. Peretz v. United States, 501 U.S. 923, 930–31 (1991). 
 153. Id. at 933. 
 154. See, e.g., United States v. Woodard, 387 F.3d 1329 (11th Cir. 2004), cert. denied, 543 U.S. 
1176 (2005); United States v. Osborne, 345 F.3d 281 (4th Cir. 2003); United States v. Reyna-Tapia, 328 
F.3d 1114 (9th Cir. 2003); 32 AM. JUR. 2D Federal Courts § 130 (2015) [hereinafter Federal Courts]. 
 155. Clark v. Poulton, 963 F.2d 1361, 1364 (10th Cir. 1992); Federal Courts, supra note 154. 
 156. Hall v. Vance, 887 F.2d 1041, 1045 (10th Cir. 1989); Federal Courts, supra note 154.  
 157. Federal Courts, supra note 154. 
 158. FED. R. CRIM. P. 59(a), (b). 
 159. See FED. R. CRIM. P. 59, advisory comm. note (“[T]he district judge retains the authority to 
review any magistrate judge's decision or recommendation whether or not objections are timely 
filed.”). 
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D. Rule 59 of the Federal Rules of Criminal Procedure 

Rule 59 of the Federal Rules of Criminal Procedure, adopted in 
2005, provides procedures for federal district judges to refer nondisposi-
tive and dispositive matters to a magistrate judge,160 methods for federal 
district judges to review nondispositive and dispositive judgments by 
magistrate judges,161 and the proceedings that occur after a magistrate 
judge makes a decision.162 Each is addressed below. 

1. History, Intent, and Procedure of Rule 59  

Rule 59(a) provides the procedures to be followed by a magistrate 
judge in reviewing nondispositive matters.163 If a district judge has re-
ferred a matter to a magistrate judge, Rule 59(a) requires that he or she 
enter an oral or a written order on the record.164 The rule further specifies 
that he or she must “promptly conduct the required proceedings.”165 Rule 
59(b) focuses on dispositive matters, such as motions to suppress or 
quash indictment, and provides that a federal district judge will assign 
and review recommendations made by a magistrate judge on dispositive 
matters.166 As with nondispositive matters, Rule 59(b)(1) requires a mag-
istrate judge to “promptly conduct the required proceedings.”167 

Sections (a) and (b) of Rule 59 both contain a provision which ex-
plicitly states that the failure to file an objection in accordance with the 
rule constitutes a waiver of the issue.168 The Advisory Committee Notes 
demonstrate the drafters’ belief that waiver provisions act to bolster the 
district court’s ability to review a magistrate judge’s decision or recom-
mendation.169 In Peretz, the Supreme Court held that de novo review of a 
magistrate judge’s decision or recommendation is necessary to satisfy Ar-
ticle III concerns only when a party has objected.170 Irrespective of the 
waiver requirement and its objectives, a district judge retains the authori-
ty to review any magistrate judge’s decision or recommendation, even if 
objections are not timely filed.171 The remainder of this Section distin-
                                                                                                                                         
 160. 3B THE LATE CHARLES ALAN WRIGHT, ANDREW D. LEIPOLD, PETER J. HENNING & 

SARAH N. WELLING, MATTERS BEFORE A MAGISTRATE JUDGE, FEDERAL PRACTICE & PROCEDURE 

§ 922 (4th ed. 2015) [hereinafter MATTERS BEFORE A MAGISTRATE]. 
 161. FED. R. CRIM. P. 59, advisory committee note. 
 162. MATTERS BEFORE A MAGISTRATE, supra note 160. 
 163. FED. R. CRIM. P. 59(a), advisory committee note. 
 164. Id. 
 165. FED. R. CRIM. P. 59(a); MATTERS BEFORE A MAGISTRATE, supra note 160. 
 166. FED. R. CRIM. P. 59(b), advisory committee note. 
 167. FED. R. CRIM. P. 59; MATTERS BEFORE A MAGISTRATE, supra note 160. 
 168. FED. R. CRIM. P. 59, advisory committee note. 
 169. Id. (“This waiver provision is intended to establish the requirements for objecting in a district 
court in order to preserve appellate review of magistrate judges’ decisions . . . The Committee believes 
that the waiver provisions will enhance the ability of a district court to review a magistrate judge’s de-
cision or recommendation by requiring a party to promptly file an objection to that part of the deci-
sion or recommendation at issue.”). 
 170. Peretz v. United States, 501 U.S. 923, 939 (1991); FED. R. CRIM. P. 59, advisory committee 
note. 
 171. FED. R. CRIM. P. 59, advisory committee note 
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guishes between nondispositive and dispositive matters, clarifying the 
two terms, and observing the distinct procedural requirements that stem 
from the classification of a matter as either a nondispositive or a disposi-
tive issue. 

2. Rule 59 Implemented 

In general, Rule 59 requires that a magistrate judge issue an oral or 
written order on the record and that parties object in a timely manner.172 
Rule 59 distinguishes between nondispositive and dispositive matters, 
mandating that magistrate judges follow different procedures with re-
gards to each.173 More problematic, however, is that Rule 59 does not de-
fine what constitutes a nondispositive or a dispositive matter,174 as the 
terms are used in sections (a) and (b), leaving the resolution of that issue 
to the courts.175 

3. The Distinctions: Nondispositive Matters versus Dispositive Matters 

This subsection first fleshes out the term “nondispositive” and ex-
plores procedural requirements pertaining to nondispositive matters. 
Next, it unpacks “dispositive” matters under Rule 59, analyzing those 
that the Seventh Circuit has held to be dispositive, and similarly consid-
ers the procedure that magistrate judges follow with regards to those 
matters. 

a. Nondispositive Matters 

Nondispositive matters have been described as “pretrial matter[s] 
not dispositive of a claim or defense of a party.”176 An Article III district 
judge has the authority to refer any matter that does not dispose of a 
charge or defense for determination to an Article I magistrate judge.177 
“[O]nly Article III judges, [however,] not their adjuncts, have the power 
to dispose of cases or controversies.”178 Courts have held that nondisposi-
tive matters include certain pretrial matters such as motions to compel or 
motions for a protective order concerning discovery.179 The “clearly erro-

                                                                                                                                         
 172. LAURIE L. LEVENSON, PART III. FEDERAL RULES OF CRIMINAL PROCEDURE WITH 

COMMENTARY AND PRACTICE POINTERS, FEDERAL CRIMINAL RULES HANDBOOK FCRP 59 (2014). 
 173. FED. R. CRIM. P. 59. 
 174. MATTERS BEFORE A MAGISTRATE, supra note 160. 
 175. Id.; see FED. R. CRIM. P. 59. 
 176. Sunil R. Harjani, Dispositive or Non-Dispositive? The Applicable Standard of Review of a 
Magistrate Judge's Decision, 17 CHI. B. ASS’N 40 (Sept. 2003).  
 177. FED. R. CRIM. P. 59(a). 
 178. United States v. Dees, 125 F.3d 261, 268 (5th Cir. 1997). 
 179. 28 U.S.C. § 636(b)(1)(A) (2012); Harris v. Wal-Mart Stores, Inc., 48 F. Supp. 3d 1025, 1030 
(W.D. Tenn. 2014). 
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neous” or “contrary to law” standard of review governs a magistrate 
judge’s determinations of fact or law in a nondispositive matter.180 

When a federal district judge refers a nondispositive matter to a 
magistrate judge, the magistrate judge must then “promptly conduct the 
required proceedings.”181 Next, the magistrate judge must enter, on the 
record, an oral or a written order stating his or her determination.182 The 
magistrate judge should propose findings of fact and recommendations 
for disposition, and it is the sole discretion of the district court whether to 
adopt the recommendations.183 

b. Dispositive Matters 

The Seventh Circuit has held that motions for attorneys’ fees and 
costs,184 motions for Rule 11185 and Rule 37 sanctions,186 and motions for 
leave to amend to add affirmative defenses187 are dispositive matters. The 
motions enumerated in Section 636(b)(1)(A) of the Federal Magistrates 
Act are dispositive.188 For a motion not listed in Section 636(b)(1)(A) to 
be regarded as dispositive, it should be analogous to the eight enumerat-
ed motions.189 For example, courts have held that dispositive matters in-
clude motions for summary judgment or motions for injunctive relief.190 
A magistrate judge does not have the power to decide, with finality, dis-
positive matters.191 

A federal district judge may refer a defendant’s motion to dismiss or 
quash an indictment or information, a motion to suppress evidence, or 
any other matter that may dispose of a charge or defense to a magistrate 
judge only for a recommendation, which is in no way binding.192 If a dis-
trict judge refers such a matter, then the magistrate judge must enter, on 
                                                                                                                                         
 180. Abdullah-Malik v. Bryant, No. 1:14-CV-109-RBH, 2014 WL 4635567, at *1 (D.S.C. Sept. 15, 
2014). 
 181. FED. R. CRIM. P. 59(a). 
 182. Id. 
 183. Harris, 48 F. Supp. 3d at 1030.  
 184. See Talbott v. Empress River Casino, No. 95 C 5317, 1997 WL 458437 (N.D. Ill. Aug. 4, 
1997); Harjani, supra note 176, at 40. 
 185. See Retired Chi. Police Assn. v. City of Chicago, 76 F.3d 856 (7th Cir. 1996); Harjani, supra 
note 176, at 40. 
 186. See Fid. Nat’l Title Ins. Co. v. Intercounty Nat’l Title Ins. Co., No. 00 C 5658, 2002 WL 
1433584, at *2 (N.D. Ill. July 2, 2002); Harjani, supra note 176, at 40. 
 187. See H.R.R. Zimmerman Co. v. Tecumseh Prods. Co., No. 99 C 5437, 2002 WL 31018302, at 
*2 (N.D. Ill. Sept. 9, 2002); Harjani, supra note 176, at 40. 
 188. United States v. Raddatz, 447 U.S. 667, 673 (1980); Cleversafe, Inc. v. Amplidata, Inc., 287 
F.R.D. 424, 426 (N.D. Ill. 2012). 
 189. Cleversafe, 287 F.R.D. at 426; see, e.g., Gomez v. United States, 490 U.S. 858, 874 (1989) 
(holding that jury selection in a felony trial is dispositive because it “is more akin to those precisely 
defined, ‘dispositive’ matters for which subparagraph (B) meticulously sets forth a de novo review 
procedure”); Woods v. Dahlberg, 894 F.2d 187, 187 (6th Cir. 1990) (per curiam) (holding that denial of 
motion to proceed in forma pauperis is the functional equivalent of involuntary dismissal and, there-
fore, dispositive of the plaintiff's claim). 
 190. 28 U.S.C. § 656(b)(1)(A) (2012); Harris v. Wal-Mart Stores, Inc., No. 1:13-CV-2218-JTF-
EGB, 2014 WL 4656375, at *1 (W.D. Tenn. Sept. 15, 2014). 
 191. See Harjani, supra note 176, at 40. 
 192. FED. R. CRIM. P. 59(b)(1). 
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the record, a recommendation for disposing of the matter, and include 
proposed fact findings, if any exist.193 In contrast with the deferential 
standard of review for nondispositive matters,194 the district judge will 
contemplate any objection to the magistrate judge’s recommendations 
for the matter de novo.195 The statute grants the district court extremely 
broad discretion under this standard.196 The district judge may accept, re-
ject, or modify the recommendation, receive further evidence, or resub-
mit the matter to the magistrate judge with additional instructions.197 
Thus, the Article III district judge acts as “the ultimate decision-
maker.”198 

The Constitution is “our nation’s fundamental charter,” and is con-
cerned with procedural protections for the accused.199 The safeguards 
provided by procedural requirements, such as those in the Federal Mag-
istrates Act and Rule 59 of the Federal Rules of Criminal Procedure, are 
best understood when viewed through a constitutional lens. Part E posi-
tions this Note to be viewed through this lens, emphasizing the im-
portance of Article III protections and separation of powers principles. 

E. Article III: “A Set of Precise and Interconnected Requirements”200 

As described above, magistrate judges are not Article III judges, 
and they are not afforded the same constitutional securities of undimin-
ished compensation and life tenure.201 The Constitution separates legisla-
tive, executive, and judicial power to protect liberty,202 and constitutional 
issues arise when Congress delegates judicial functions to judges that are 
not protected from the influence of other branches of government.203 To 
understand the severity of these constitutional issues, this Section ana-
lyzes the structure of Article III of the U.S. Constitution. 

1. Article III, Section I of the United States Constitution 

Article III, Section I provides: 

                                                                                                                                         
 193. Id. 
 194. MATTERS BEFORE A MAGISTRATE, supra note 160. 
 195. FED. R. CRIM. P. 59(b)(3). 
 196. See United States v. Raddatz, 447 U.S. 667, 680 (1980). 
 197. FED. R. CRIM. P. 59(b)(3). 
 198. Raddatz, 447 U.S. at 680. 
 199. See David H. Gans, Constitution Guarantees Liberty and Democracy, CONSTITUTIONAL 

ACCOUNTABILITY CENTER (Apr. 23, 2014), http://theusconstitution.org/news/constitution-guarantees-
liberty-and-democracy.  
 200. Akhil Reed Amar, A Neo-Federalist View of Article III: Separating the Two Tiers of Federal 
Jurisdiction, 65 B.U. L. REV. 205, 229 (1985). 
 201. Robbins, supra note 132, at 2. 
 202. See JAMES MADISON, The Federalist No. 47, in THE FEDERALIST PAPERS 324 (J. Cook ed., 
1961) (“The accumulation of all powers legislative, executive and judiciary in the same hands, whether 
of one, a few or many, and whether hereditary, self appointed, or elective, may justly be pronounced 
the very definition of tyranny.”); Barkow, supra note 52, at 990. 
 203. See id. 



GOTFRYD.DOCX (DO NOT DELETE) 4/15/2016  9:03 AM 

650 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2016 

The judicial Power of the United States, shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from 
time to time ordain and establish. The Judges, both of the supreme 
and inferior Courts, shall hold their Offices during good Behavior, 
and shall, at stated Times, receive for their Services, a Compensa-
tion, which shall not be diminished during their Continuance in Of-
fice.204 

Article III establishes the framework of our federal court system.205 
Section I of Article III establishes the U.S. Supreme Court, and gives 
Congress the power and discretion to create lower federal courts.206 

Article III protects the independence of the judiciary.207 Article III 
judges are appointed for life “during good Behavior.”208 Thus, Article III 
judges are free to adjudicate according to the dictations of the law, with-
out fear of retaliation.209 Crucially, Article III, Section I safeguards liti-
gants’ fundamental right to have their claims decided by judges who are 
“free from potential domination by other branches of government.”210  

Additionally, Article III judges shall not have their compensation 
diminished,211 allowing judges to decide matters without the fear of re-
percussions that might arise from politically undesirable decisions.212 The 
tenure and salary provisions protect the rights of the people through the 
assurance that Article III judges will act as neutral parties, free from con-
trol by other governmental branches and political authorities.213 

2. Article III, Section II of the United States Constitution 

Article III, Section II provides: 
 The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and 
Treaties made, or which shall be made, under their Authority;—to 
all Cases affecting Ambassadors, other public Ministers and Con-
suls;—to all Cases of admiralty and maritime Jurisdiction;—to Con-
troversies to which the United States shall be a Party;—to Contro-
versies between two or more States;—between a State and Citizens 
of another State;—between Citizens of different States;—between 
Citizens of the same State claiming Lands under Grants of different 
States, and between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects.  

                                                                                                                                         
 204. U.S. CONST. art. III, § 1. 
 205. Article III, Section 1–What It Means, NAT’L CONST. CTR., http://constitutioncenter.org/ 
constitution/the-articles/article-iii-the-judicial-branch (last visited Sept. 28, 2015) [hereinafter Article 
III, Section 1]. 
 206. Id. 
 207. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 858 (1986). 
 208. U.S. CONST. art. III, § 1. 
 209. See Robbins, supra note 132, at 2. 
 210. Commodity Futures Trading Comm’n, 478 U.S. at 848 (citation omitted). 
 211. U.S. CONST. art. III, § 1. 
 212. Article III, Section 1, supra note 205. 
 213. See Robbins, supra note 132, at 8. 
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 In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme 
Court shall have original Jurisdiction. In all other Cases before 
mentioned, the supreme Court shall have appellate Jurisdiction, 
both as to Law and Fact, with such Exceptions, and under such 
Regulations as the Congress shall make.  
 The Trial of all Crimes, except in Cases of Impeachment; shall be 
by Jury; and such Trial shall be held in the State where the said 
Crimes shall have been committed; but when not committed within 
any State, the Trial shall be at such Place or Places as the Congress 
may by Law have directed.214 

Article III, Section II requires that “[t]he federal courts . . . have fi-
nal say over guilt or innocence in federal criminal cases.”215 The Supreme 
Court has held that Congress provided Article III judges the discretion-
ary power to delegate certain functions to “competent and impartial as-
sistants,” such as magistrate judges.216 By the same token, Congress in-
tended to ensure that Article III judges “retain complete supervisory 
control” over magistrate judges, preserving Article III judges’ discretion-
ary power.217 

In an effort to preserve Article III judges’ discretionary power, the 
Court has looked to a number of factors to determine whether a tribunal 
has impinged upon the authority granted to district judges under Article 
III. These factors include: 

[T]he extent to which the essential attributes of judicial power are 
reserved to Article III courts, and conversely, the extent to which 
the non-Article III forum exercises the range of jurisdiction and 
powers normally vested only in Article III courts, the origins and 
importance of the right to be adjudicated, and the concerns that 
drove Congress to depart from the requirements of Article 
III . . . .218 

An Article III judge may choose to request supplementary findings or 
propose additional instructions regarding a matter delegated to a magis-
trate judge.219 An Article III judge’s “complete supervisory control” over 
magistrate judges includes the district judge’s ability to freely reject the 
magistrate’s recommendation when a matter has been referred.220 

Thus, Article III, Section I establishes that the “judicial Power of 
the United States shall be vested in federal courts,”221 while Section II 
“elaborates on [the scope of] that ‘judicial Power’ by defining the cases 

                                                                                                                                         
 214. U.S. CONST. art. III, § 2 (emphasis added). 
 215. Article III, Section 1, supra note 205. 
 216. United States v. Raddatz, 447 U.S. 667, 686 (1980). 
 217. Id. 
 218. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 834–35 (1986) (citation omit-
ted). 
 219. Raddatz, 447 U.S. at 685 (citation omitted). 
 220. Id. 
 221. Amar, supra note 200, at 239 (quoting U.S. CONST. art. III, § 1; U.S. CONST. art. III, § 2 (in-
ternal quotation marks omitted)). 
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to which it ‘shall extend.’”222 Article III’s protections are both personal 
and structural.223 On a personal level, Article III safeguards an individu-
al’s “right to have claims decided before judges who are free from poten-
tial domination by other branches of government.”224 On a structural lev-
el, Article III protects “the role of the independent judiciary within the 
constitutional scheme of tripartite government,”225 and these divisions of 
power are protective of individual liberty.226 

3. Separation of Powers Principles 

The legislative, executive, and judicial branches were each vested 
with only one-third of the power of the national government.227 Congress 
exercises the legislative power.228 The president exercises the executive 
power.229 Finally, the national judiciary exercises the power to interpret 
national laws.230 Separation of powers was “designed to ensure that the 
laws passed by the legislature would be prospective and general,”231 and 
that the interpretation of laws ex post facto “by an impartial and inde-
pendent judiciary would prevent retroactive modification and ensure 
even-handed application.”232 

Part III of this Note analyzes the circuit split regarding the constitu-
tionality of the acceptance of felony guilty pleas by magistrate judges, 
through an assessment of The Federal Magistrates Act, Rule 59 of  
the Federal Rules of Criminal Procedure, and Article III of the U.S. 
Constitution. 

III. ANALYSIS 

“We cannot demolish the huge edifice of plea bargaining, but we 
can at least expose and reform its flaws and inequities.”233  
 

As discussed above, the Federal Magistrates Act governs the juris-
diction and outlines the authority of magistrate judges.234 The acceptance 

                                                                                                                                         
 222. Id. 
 223. Peretz v. United States, 501 U.S. 923, 949 (Marshall, J., dissenting). 
 224. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 848 (1986) (citation omitted) 
(internal quotation marks omitted). 
 225. Id. (citation omitted). 
 226. Bond v. United States, 564 211, 231 (2011) (“‘Rather, federalism secures to citizens the liber-
ties that derive from the diffusion of sovereign power.’”) (citing New York v. United States, 505 U.S. 
133, 181 (1991)). Justice Kennedy discussed the balance of power between the federal and state gov-
ernments, but his insights apply to the division of power between branches of federal government. See 
also THE FEDERALIST 47.  
 227. See Amar, supra note 200, at 251. 
 228. Id. 
 229. Id. 
 230. Id. 
 231. Id. 
 232. Id. 
 233. Plea Bargaining, supra note 84, at 2547. 
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of felony guilty pleas is not among the expressly enumerated duties, 
meaning it would need to be extrapolated from those “additional duties 
that are not inconsistent with the Constitution and the laws of the United 
States.”235 

There is widespread agreement that a magistrate judge may conduct 
a Rule 11(b) colloquy for the purpose of making a report and recom-
mendation to a federal district judge;236 however, circuits disagree on 
whether magistrate judges are authorized to accept felony guilty pleas 
with the parties’ consent.237 On July 14, 2014, the Seventh Circuit held in 
United States v. Harden that magistrate judges are not permitted to ac-
cept guilty pleas in felony cases.238 The court acknowledged that its deci-
sion created a circuit split on the issue of whether a magistrate judge has 
authority to accept a guilty plea absent de novo review by the district 
court.239 The Harden panel of Judges John D. Tinder, David F. Hamilton, 
and District Judge Frederick J. Kapala, held that the acceptance of felo-
ny guilty pleas is not one of the duties bestowed upon magistrate judges 
by statute, following the instructions of the Supreme Court that whether 
a non-enumerated duty qualifies as a permissible duty depends on its 
comparison and similarity to those enumerated.240 Judge John Daniel de-
scribed the acceptance of a felony guilty plea as similar in importance to 
a felony trial, which magistrate judges do not have the authority to con-
duct, even with the parties’ consent.241 

Several circuits have disagreed with the Seventh Circuit’s conclusion 
in Harden, and have held that magistrate judges are authorized to accept 
felony guilty pleas with the parties’ consent.242 Those circuits rely heavily 
on the Supreme Court’s statement in Peretz that “Congress intended to 
give federal judges significant leeway to experiment with possible im-
provements in the efficiency of the judicial process”243  

                                                                                                                                         
 234. See 28 U.S.C. § 636 (2012); Supplemental Brief of Appellant at *1–2, United States v. Os-
borne, 345 F.3d 281 (4th Cir. 2003) (No. 02-4089), 2003 WL 23873030, at *1–2.  
 235. 28 U.S.C. § 636(b)(3) (2012); see Supplemental Brief of Appellant, supra note 234, at *2.  
 236. United States v. Harden, 758 F.3d 886, 891 (7th Cir. 2014); see, e.g., United States v. Reyna-
Tapia, 328 F.3d 1114, 119–22 (9th Cir. 2003) (en banc); United States v. Torres, 258 F.3d 791, 796 (8th 
Cir. 2001); United States v. Dees, 125 F.3d 261, 263, 265 (5th Cir. 1997); United States v. Williams, 23 
F.3d 629, 631–34 (2d Cir. 1994). 
 237. Harden, 758 F.3d at 891; see, e.g., United States v. Benton, 523 F.3d 424, 431–32 (4th Cir. 
2008); United States v. Woodard, 387 F.3d 1329, 1332–33 (11th Cir. 2004); United States v. Ciapponi, 
77 F.3d 1247, 1250–52 (10th Cir. 1996). 
 238. 758 F.3d at 888. 
 239. Jeff Sistrunk, 7th Circ. Rules Magistrates Can’t Accept Felony Guilty Pleas, LAW360 (July 15, 
2014, 3:54 PM), http://www.law360.com/articles/557392/7th-circ-rules-magistrates-can-t-accept-felony-
guilty-pleas. 
 240. See Harden, 758 F.3d at 888 (citation omitted) (citing Peretz v. United States, 501 U.S. 923, 
931–33 (1991)) (“These duties are comparable in responsibility and importance to presiding over voir 
dire at trial.”); Sistrunk, supra note 239. 
 241. Sistrunk, supra note 239. 
 242. Harden, 758 F.3d at 891; see, e.g., Benton, 523 F.3d at 431–32; Woodard, 387 F.3d at 1332–33; 
Ciapponi, 77 F.3d at 1250–52. 
 243. Peretz, 501 U.S. at 932; Harden, 758 F.3d at 891.  
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While the desire to make the district courts’ management of large 
criminal caseloads more efficient is understandable,244 and although up to 
ninety-eight percent of criminal convictions are the result of felony guilty 
pleas,245 the need for efficiency and the prevalence of guilty pleas “does 
not render them less important, or the protections waived through them 
any less fundamental.”246 This Part analyzes the circuit split regarding the 
authority, or lack thereof, of magistrate judges to accept felony guilty 
pleas, utilizing the framework of the Federal Magistrates Act, Rule 59 of 
the Federal Rules of Criminal Procedure, and separation of powers  
principles. 

A. The Federal Magistrates Act of 1968 Disallows a Magistrate Judge 
from Being the Ultimate Decision Maker in a Felony Guilty Plea 

Proceeding 

“If [the Federal Magistrates Act] assigns judges’ work to magis-
trates, who do not have the tenure and compensation guarantees in Arti-
cle III, it violates Article III.”247 

 
The Federal Magistrates Act enumerates the limited authority of 

magistrate judges, to the exclusion of the power to accept felony guilty 
pleas. The gravity of a felony guilty plea precludes it from simply being 
characterized as an “additional duty.”248 Therefore, magistrate judges do 
not have the authority to accept felony guilty pleas. 

Seven circuits, including the Second,249 Fourth,250 Fifth,251 Eighth,252 
Ninth,253 Tenth,254 and Eleventh,255 have examined this issue and have held 
that there is no statutory or constitutional error when a federal magis-
trate judge accepts a criminal defendant’s felony guilty plea,256 authoriz-
ing magistrate judges to accept felony guilty pleas with the parties’ con-
sent.257 These circuits seem to “view plea proceedings as a mechanistic 

                                                                                                                                         
 244. Harden, 758 F.3d at 891. 
 245. Id.; see Statistical Tables for the Federal Judiciary, Table D-4 (June 30, 2013), available at 
http://www.uscourts.gov/statistics-reports/statistical-tables-federal-judiciary-june-2013. 
 246. Harden, 758 F.3d at 891. 
 247. Geras v. Lafayette Display Fixtures, Inc., 742 F.2d 1037, 1046 (7th Cir. 1984) (Posner, J., dis-
senting). 
 248. See Harden, 758 F.3d at 888 (“The task of accepting a guilty plea is a task too important to be 
considered a mere ‘additional duty’ permitted under § 636(b)(3).”). 
 249. See United States v. Williams, 23 F.3d 629, 632–34 (2d Cir. 1994). 
 250. See United Sates v. Benton, 523 F.3d 424, 431–32 (4th Cir. 2008); United States v. Osborne, 
345 F.3d 281, 285–90 (4th Cir. 2003). 
 251. See United States v. Dees, 125 F.3d 261, 264–69 (5th Cir. 1997). 
 252. See United States v. Torres, 258 F.3d 791, 794–96 (8th Cir. 2001). 
 253. See United States v. Reyna-Tapia, 328 F.3d 1114, 1118–22 (9th Cir. 2003). 
 254. See United States v. Ciapponi, 77 F.3d 1247, 1250–52 (10th Cir. 1996). 
 255. See United States v. Woodard, 387 F.3d 1329, 1332–33 (11th Cir. 2004). 
 256. See id. at 1330 (“We join the six other circuits that have addressed these issues and hold there 
was no error, statutory or constitutional, in the magistrate judge accepting Woodard's guilty plea and 
adjudicating him guilty.”). 
 257. See United States v. Harden, 758 F.3d 886, 891 (7th Cir. 2014). 
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ritual in which a robotic official ticks off legal mumbo-jumbo to a mar-
ginally aware defendant before checking the ‘guilty’ box.”258 Such a view 
cannot be reconciled with the significance of a defendant’s constitutional 
rights at stake or the finality and consequences resulting from a plea of 
guilty.259 The Seventh Circuit, in the minority, has declined to succumb to 
the pressure of its sister circuits, rightfully holding that a magistrate judge 
may not accept a felony guilty plea.260 

The Court has articulated the test to be used in determining wheth-
er a duty not specified in the Federal Magistrates Act may be delegated 
to a magistrate judge under the “additional duties” provision. Delegation 
to a magistrate judge is dependent upon (1) whether the parties have 
consented, and (2) whether the additional duty bears some relation to 
the express duties allotted to magistrate judges.261 

1. The Peretz Test 

A bare majority in Peretz concluded that consent “significantly 
changes the constitutional analysis.”262 The majority maintained that a 
defendant’s consent eliminates the constitutional concerns and the depri-
vation of fundamental rights.263 The Court, in an opinion by Justice Ste-
vens, reasoned that because the Federal Magistrate Act’s “additional du-
ties” clause permits a magistrate judge to supervise jury selection in a 
felony trial, if the parties provide consent courts may “continue innova-
tive experiments in the use of magistrates,” as “the consent requirement 
protects a criminal defendant’s interest.”264 So, according to the majority, 
the consent of the litigants is a key factor in the “additional duty”  
analysis.265 

The Court, however, has not articulated a standard allowing magis-
trate judges to “perform every duty of an Article III judge,” regardless of 
its importance, “with the parties’ consent.”266 The words of Justice Mar-
shall, writing in dissent, are telling. Justice Marshall criticizes the majori-
ty in Peretz, stating that it engaged in “interpretive gymnastics,” 
“twist[ing], bend[ing], and contort[ing]” in an attempt to make the de-
fendant’s consent a critical consideration, when in fact, “the absence or 

                                                                                                                                         
 258. Petition for Writ of Certiorari at 30, Farmer v. United States, 599 F. App’x. 525 (4th Cir. 
2015) (No. 15-182), [hereinafter Petition for Writ of Certiorari], available at http://www.scotus 
blog.com/wp-content/uploads/2015/08/Farmer-v.-United-States-Petition-for-Writ-of-Certiorari.pdf. 
 259. Id. 
 260. See Harden, 758 F.3d at 891.  
 261. Gomez v. United States, 490 U.S. 858, 858 (1989) (“[I]t is appropriate to examine the Act's 
overall structure and purpose to determine whether any ‘additional duties’ assigned to a magistrate 
bear some reasonable relation to the other duties that, because they are specifically enumerated in the 
Act, define the attributes of the magistrate’s office.”); United States v. Gamba, 483 F.3d 942 (9th Cir. 
2007); Federal Courts, supra note 154. 
 262. Peretz v. United States, 501 U.S. 923, 932 (1991). 
 263. Id. 
 264. Id. 
 265. Id. 
 266. United States v. Harden, 758 F.3d 886, 891 (7th Cir. 2014). 
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presence of consent is entirely irrelevant,267 to both the statutory and con-
stitutional analysis.268 While “parties may waive their personal guarantee 
of an independent Article III adjudicator, parties may not waive Article 
III’s structural guarantee.”269 By allowing a magistrate judge to preside 
over jury selection in a felony trial, with the parties’ consent, Justice 
Marshall states that the majority “unsound[ly]” and “unwise[ly]” impli-
cates Article III, questioning whether such a practice is consistent with 
Article III.270 The majority largely ignores the gravity of the constitution-
al issue, and “[i]t is only by unacceptably manipulating our Article III 
teaching that the majority succeeds in avoiding the difficulty that attends 
its construction of the Act.”271 Courts should “avoid interpret[ing] . . . a 
federal statute [in a way] that engenders constitutional issues if a reason-
able alternative poses no constitutional question.”272 

The second prong of the Peretz test to determine whether an unlist-
ed duty may be delegated to a magistrate judge is that the additional du-
ty at issue must “bear some relationship to the specified duties already 
assigned to magistrates by the Act.”273 In concluding that there is no con-
stitutional violation when jury selection in a felony trial is delegated to a 
magistrate judge with the parties’ consent, the Court in Peretz noted that 
magistrate judges are expressly authorized by the Act to try “minor of-
fenses.”274 The Court held that trying minor offenses, a specified duty, 
was comparable to the additional duty at issue: jury selection in a felony 
trial with the consent of the litigants.275 Thus, the Court concluded that 
the additional duty at issue met both prongs of the test, and assigned a 
magistrate judge the authority to preside over jury selection in a felony 
trial, provided both parties consent.276 

The “additional duties” analysis must be applied to determine 
whether magistrate judges can accept felony guilty pleas, as the Federal 

                                                                                                                                         
 267. Peretz, 501 U.S. at 941 (Marshall, J., dissenting). 
 268. There are two protections we are primarily concerned with: (1) the protection of the individ-
ual’s interest in liberty, and (2) the protection of separate on of powers. See Ryan J. Watson & James 
M. Burnham, Separation of Powers: A Primer, WASHINGTONTIMES (July 5, 2015), http://www.jones 
day.com/files/Publication/e6f57293-0bf9-4cca-aa2d-e35a09ae533b/Presentation/PublicationAttachment 
/aa987e29-33fa-457d-996c-fa52baa56ff4/Separation%20of%20Powers%20--%20A%20Primer%20 
(Printable%20Version).pdf. The latter benefits the American people by guaranteeing a divided gov-
ernment and serving as a “bulwark for liberty.” See id; see, e.g., Ron Merkel, Comparative Constitu-
tionalism and Rights: Separation of Powers—A Bulwark for Liberty and a Rights Culture, 69 SASK. L. 
REV. 129 (2006). While the defendant’s consent may perhaps alleviate the first concern—though not 
always, as questions of knowledge and voluntariness of the plea remain, see Peretz v. United States, 
501 U.S. 923, 932 (1991); FED. R. CRIM. P. 11(b)(2)—it is not sufficient to overcome the second con-
cern, i.e., a “usurpation of Article III powers,” and a structural protection of liberty. U.S. CONST. art. 
III; but see, e.g., United States v. Woodard, 387 F.3d 1329 (2004). 
 269. Peretz, 501 U.S. at 950 (Marshall, J., dissenting).  
 270. Id. at 941 (Marshall, J., dissenting). 
 271. Id. at 949 (Marshall, J., dissenting). 
 272. Gomez v. United States, 490 U.S. 858, 864 (1989). 
 273. Id. 
 274. Peretz, 501 U.S. at 930–31. 
 275. Id. 
 276. See id. 
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Magistrates Act clearly does not enumerate such a power in its text.277 
Thus, in accordance with Peretz, for magistrate judges to accept guilty 
pleas in felony cases, that power must fit within the “additional duty” 
clause.278 

Whether the first prong of the Peretz test is satisfied turns on the 
consent of the parties to the acceptance of a defendant’s felony guilty 
plea by a magistrate judge.279 In Peretz, the Court held that a criminal de-
fendant does not have a constitutional right to the presence of an Article 
III judge at jury selection if he did not raise an objection to the judge’s 
absence.280 Circuits holding that it is within a magistrate judge’s duties to 
accept felony guilty pleas stretch the Court’s analysis, arguing that a de-
fendant’s consent, or his failure to request review by an Article III judge 
“leaves him in no position . . . to complain that the magistrate judge’s 
taking of his guilty plea . . . violate[s] his constitutional rights.”281 These 
circuits claim that a defendant intentionally relinquishes a right when he 
knowingly consents to a magistrate judge’s acceptance of his guilty plea, 
and this, in turn, waives his right to have an Article III judge accept his 
plea and precludes appellate review.282 In United States v. Benton, for ex-
ample, the Fourth Circuit rejected defendant Benton’s claim that a mag-
istrate judge was not entitled to accept his guilty plea; the court extended 
the majority’s reasoning in Peretz and held “that a defendant’s consent 
waives any individual right to demand an Article III tribunal.”283 Siding 
with the dissenting Justices in Peretz, this Note argues in part that such 
consent is not determinative of the constitutional question. 

The difference between a magistrate judge taking a felony guilty 
plea and accepting a felony guilty plea is a critical distinction.284 A guilty 
plea is defined as a defendant’s formal in-court admission that he or she 
committed the charged offense.285 A defendant’s consent does not waive 
his or her right to have the guilty plea accepted by a federal district 
judge.286 A defendant’s consent solely provides authority to a magistrate 

                                                                                                                                         
 277. See 28 U.S.C. § 636 (2012). 
 278. United States v. Harden, 758 F.3d 886, 888 (7th Cir. 2014). 
 279. Gomez v. United States, 490 U.S. 858, 858 (1989) (“[I]t is appropriate to examine the Act's 
overall structure and purpose to determine whether any ‘additional duties’ assigned to a magistrate 
bear some reasonable relation to the other duties that, because they are specifically enumerated in the 
Act, define the attributes of the magistrate’s office.”); United States v. Gamba, 483 F.3d 942 (9th Cir. 
2007); Federal Courts, supra note 154.  
 280. Peretz, 501 U.S. at 936. 
 281. See, e.g., United States v. Ciapponi, 77 F.3d 1247, 1251 (10th Cir. 1996). 
 282. See Brief of Appellee at *14, United States v. Harden 758 F.3d 886 (7th Cir. 2014) (No. 13–
1323) [hereinafter Brief of Appellee]. 
 283. United States v. Benton, 523 F.3d 424, 432 (4th Cir. 2008). 
 284. Reply Brief of Defendant-Appellant at 5–6, United States v. Harden 758 F.3d 886 (7th Cir. 
2014) (No. 13–1323) (emphasis added) [hereinafter Reply Brief of Defendant-Appellant]. The Elev-
enth Circuit, however, maintained that the distinction between taking a felony guilty plea, or conduct-
ing a plea colloquy, and accepting a felony guilty plea is not a significant one. See United States v. 
Woodard, 387 F.3d 1329, 1334 (“The critical factor in all of the decisions was that a district court, as a 
matter of law, retained the ability to review the Rule 11 hearing if requested.”) (emphasis in original). 
 285. BLACK’S LAW DICTIONARY 1337 (10th ed. 2014). 
 286. See Reply Brief of Defendant-Appellant, supra note 284, at 4. 
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judge to “complete the plea colloquy, not the adjudication of the plea it-
self.”287 After the plea colloquy, which the magistrate judge is authorized 
to conduct, the magistrate judge should deliver a report and recommen-
dation to the district court, providing discretion to an Article III judge to 
accept or reject the plea, as required by Rule 59 of the Federal Rules of 
Criminal Procedure.288 Stated differently, a defendant’s consent should be 
understood as consent only as to the taking of a felony plea of guilty, not 
consent as to the acceptance of a felony plea of guilty.289 A defendant may 
waive his or her right to have the plea taken by an Article III judge, but 
cannot waive the right to have an Article III judge “review, accept, and 
ultimately adjudicate the guilty plea.”290 When a magistrate judge “pos-
sesses final decisionmaking authority over a substantial issue in a 
case, . . . an Article III problem arise[s].”291 This problem is implicated 
when a magistrate judge accepts a felony guilty plea. 

The Fourth Circuit’s overextended rationale further fails to recog-
nize the drastically different purposes of jury selection and the ac-
ceptance of guilty pleas. The second prong of the Court’s analysis is fatal-
ly flawed. While the presence or absence of consent is a critical factor in 
determining which duties can be categorized as “additional duties” under 
the Federal Magistrates Act, the Court has been reluctant to construe the 
“additional duties” clause of the Act as encompassing responsibilities of 
“far greater importance than the specified duties statutorily assigned to 
magistrates.”292 

To satisfy the second prong, the additional duty must bear some re-
lation to the specified duties allocated to magistrate judges.293 Under the 
catchall provision of the Federal Magistrates Act, a magistrate judge may 
administer a plea colloquy in a felony case with the parties’ consent.294 
According to the Seventh Circuit, while a magistrate judge may conduct 
a plea colloquy, he or she may not accept the plea.295 A plea colloquy 
bears some relation to other duties that magistrate judges are expressly 
authorized to perform by the Federal Magistrates Act.296 Circuits that al-
low magistrate judges to accept felony guilty pleas have reasoned that a 
                                                                                                                                         
 287. Id. (emphasis added). 
 288. Id. 
 289. Id. (emphasis added). 
 290. Id. at 5.  
 291. United States v. Dees, 125 F.3d 261, 268 (5th Cir. 1997). 
 292. Federal Courts, supra note 154; see also Peretz v. United States, 501 U.S. 923, 955 (1991) 
(Scalia, J., dissenting) (“The cannon of ejusdem generis keeps the ‘additional dutites’ clause from swal-
lowing up the rest of the statute.”). 
 293. Gomez v. United States, 490 U.S. 858, 858 (1989) (“[I]t is appropriate to examine the Act's 
overall structure and purpose to determine whether any ‘additional duties’ assigned to a magistrate 
bear some reasonable relation to the other duties that, because they are specifically enumerated in the 
Act, define the attributes of the magistrate’s office.”); United States v. Gamba, 483 F.3d 942 (9th Cir. 
2007); Federal Courts, supra note 154. 
 294. 28 U.S.C. § 636(b)(3) (2012); United States v. Reyna-Tapia, 328 F.3d 1114 (9th Cir. 2003); 
ORFIELD'S CRIMINAL PROCEDURE, supra note 55, § 11:28. 
 295. See United States v. Harden, 758 F.3d 886, 888 (7th Cir. 2014). 
 296. 28 U.S.C. § 636(b)(3); Reyna-Tapia, 328 F.3d at 1114; ORFIELD'S CRIMINAL PROCEDURE, 
supra note 55, § 11:28. 
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plea colloquy is less complicated and involves less discretion than other 
duties that magistrate judges are specifically permitted to perform.297 To 
illustrate, a magistrate judge is expressly authorized to preside over a 
suppression hearing.298 A plea colloquy, however, is notably less compli-
cated than a suppression hearing, as it is highly structured, scripted, and 
follows specific procedural steps outlined in Rule 11.299 A suppression 
hearing, on the other hand, may hinge on the credibility of many conflict-
ing witnesses, leaving much discretion with the judge to assess out of 
court statements.300 

While a plea colloquy is not a procedure that is notable for its com-
plexity, it is perplexing that federal appellate courts, such as the Eleventh 
Circuit, propose this factor as a consideration for the “additional duty” 
analysis.301 “Complexity would be relevant if it were thought that magis-
trates were somehow less able jurists than district judges . . . . That is not 
the point.”302 Presiding over a felony trial is arguably not more complex 
than presiding over a civil trial.303 Even with a defendant’s consent, how-
ever, a magistrate judge would be exceeding his or her authority—both 
statutory and constitutional—if he or she attempted to preside over a 
felony trial.304 “Felony trials . . . requir[e] close oversight of delicate con-
stitutional rights.”305 Through felony trials, “the federal government seeks 
to vindicate important national policies on a public stage.”306 If felony tri-
als were delegated to magistrate judges, “[i]rreparable harm would be 
done to the authority of the federal judiciary,” as “federal judges would 
risk devitalizing their own coordinate branch of government, thereby up-
setting our constitutional balance of power.”307 Thus, it is natural that 
“our constitutional concerns about magisterial authority will grow as 
magistrate judges move closer to presiding over trials,”308 and in our era 
of guilty pleas, magistrate judges have become the ultimate decision 
makers.  

                                                                                                                                         
 297. 28 U.S.C. § 636(b)(3); United States v. Woodard, 387 F.3d 1329, 1332 (11th Cir. 2004) (“As 
our sister circuits have noted, conducting a plea colloquy, while important, is ‘less complex’ than sev-
eral of the duties the FMA expressly authorizes magistrate judges to perform.”); Reyna-Tapia, 328 
F.3d at 1120; ORFIELD'S CRIMINAL PROCEDURE, supra note 55, § 11:28. 
 298. See Reyna-Tapia, 328 F.3d at 1120. 
 299. Id. 
 300. See id. 
 301. See Reply Brief of Defendant-Appellant, supra note 284, at 14. 
 302. Id. 
 303. Id. 
 304. Id. 
 305. United States v. Dees, 125 F.3d 261, 267 (5th Cir. 1997). 
 306. Id. 
 307. Id.; see Peretz v. United States, 501 U.S. 923, 956 (1991) (Scalia, J., dissenting) (“[T]he Con-
stitution guarantees not merely that no Branch will be forced by one of the other branches to let 
someone else exercise its assigned powers—but that none of the branches will itself alienate its as-
signed powers.”). 
 308. Dees, 125 F.3d at 267.  
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It is not the complexity of taking a plea colloquy that should be of 
concern, but rather the gravity of accepting a felony guilty plea.309 The 
Fourth Circuit has held that “the acceptance of a plea is merely the natu-
ral culmination of a plea colloquy,” rationalizing that the acceptance of a 
plea is not a complex function and requires little discretion.310 This is 
wrong. While a plea colloquy may be considered a “ministerial func-
tion,”311 the acceptance of a guilty plea certainly cannot.312 The ac-
ceptance of a plea involves a great deal of judicial discretion and judg-
ment, and while presumably federal magistrate judges, a creature of 
Article I, are as competent as their Article III counterparts, the argu-
ment is a red herring: both the Federal Magistrates Act and the Constitu-
tion guarantee that this function is one for the judicial power.313 A judge 
must assess whether a defendant’s plea is knowing, voluntary, and factu-
ally supported.314 Judge Tinder, with twenty years of experience, has stat-
ed, “any district judge who has been on the bench more than a few years 
will have experienced plea colloquies in which the answers were not all 
yes. The questions are not hard to ask, but their answers are weighted 
with importance.”315 The acceptance of a felony guilty plea “final[ly] and 
consequential[ly] shift[s]” a defendant’s status.316 Thus, contrary to what 
the Fourth Circuit has held, the acceptance of a felony guilty plea culmi-
nates into a “dispositive . . . activity which requires the final approval of 
an Article III judge.”317 

2. “Enumeration Presupposes Something Not Enumerated:” 318 The 
Past’s Lessons Informing the Present Analysis of the Federal 
Magistrates Act 

Accepting a guilty plea in a felony case is too significant to simply 
qualify as an additional duty under the Federal Magistrates Act. Con-
gress’s choice to specify the types of criminal proceedings that magistrate 
judges may conduct was done “in the interests of policy as well as consti-
tutional constraints.”319 Accepting a felony guilty plea is much more im-
portant than other duties that have been deemed “additional duties,” 
such as the administration of a plea colloquy, the supervision of a mis-
demeanor trial,320 or supervision of voir dire in felony proceedings.321 

                                                                                                                                         
 309. See Reply Brief of Defendant-Appellant, supra note 284, at 14. (“But again, the issue is 
whether magistrates may accept the plea, not whether the magistrate should conduct the colloquy.”). 
 310. United States v. Benton, 523 F.3d 424, 431–32 (4th Cir. 2008). 
 311. Id. at 431 (citation omitted). 
 312. Reply Brief of Defendant-Appellant, supra note 284, at 14 (“The act cannot be reasonably 
characterized as ‘ministerial.’”). 
 313. See id. at 14–15. 
 314. See id. 
 315. United States v. Harden, 758 F.3d 886, 889 (7th Cir. 2014). 
 316. Id. 
 317. See id. 
 318. Gibbons v. Ogden, 22 U.S. 1, 195 (1824) (Marshall, J.). 
 319. Gomez v. United States, 490 U.S. 858, 872 (1989). 
 320. Harden, 758 F.3d at 888. 
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Congress would not have left this issue to statutory interpretation; rather, 
the power to accept a felony guilty plea would have been expressly stated 
in the Federal Magistrates Act. “The general, nonspecific terms” of the 
Act, mainly the “additional duties” clause, which are preceded by precise 
permissible duties, “must not be interpreted in terms so expansive that the 
paragraph overshadows all that goes before.”322 

This argument has “deep roots.”323 James Madison, in his speech 
opposing the incorporation of a National Bank, asserted that the purpose 
of the Ninth Amendment was “to limit unduly broad interpretations of 
federal power.”324 In contrast, Nationalists such as Alexander Hamilton 
argued for a broad interpretation of federal power.325 Madison, discussing 
proper constitutional interpretation, asserted “[i]n admitting or rejecting 
a constructive authority, not only the degree of its incidentality to an ex-
press authority is to be regarded, but the degree of its importance also; 
since on this will depend the probability or improbability of its being left 
to construction.”326 

This interpretive canon derived from the Constitution by Madi-
son—in particular, the express enumeration of powers found in Article I, 
section 8—maintains that “the more important the power, the more like-
ly it is that the parties would have expressly listed it in the text,” instead 
of leaving such a significant exercise of authority to implication.327 Madi-
son believed that the enumeration of certain powers in the Constitution 
resulted in “an implicit ‘rule,’” which requires “the express enumeration 
of all ‘great and important power[s].’”328 According to Madison, “the 
Ninth and Tenth Amendments [ ] work[ ] together to preserve the feder-
alist separation of power between the national government and the 
states,”329 and in fact, state conventions agreed to ratify the constitution 
on the understanding “that certain explanatory amendments would be 
added to make express what the Federalists claimed were principles al-
ready implicit in the original structure of the Constitution.”330 In 2012, 
Chief Justice Roberts made this argument in National Federation of In-
dependent Business (NFIB) v. Sebelius,331 citing McCulloch v. Maryland332 
                                                                                                                                         
 321. Peretz v. United States, 501 U.S. 923, 940 (1991). 
 322. Gonzalez v. United States, 553 U.S. 242, 245 (2008) (emphasis added); see also Peretz v. 
United States, 501 U.S. 923, 955 (1991) (Scalia, J., dissenting) (“The canon of ejusdem generis keeps 
the ‘additional duties’ clause from swallowing up the rest of the statute.”). 
 323. United States v. Kebodeaux, 133 S. Ct. 2496, 2507 (2013) (“Our resistance to congressional 
assertions of such a power has deep roots.”). 
 324. KURT T. LASH, THE LOST HISTORY OF THE NINTH AMENDMENT 64–65 (2009). 
 325. Id. at 65 (“Nationalists like Alexander Hamilton argued for a broad reading of federal pow-
er, relying in particular on the necessary and proper clause.”). 
 326. James Madison’s Speech on The Bank Bill (Feb. 2, 1791), in PAPERS OF JAMES MADISON, at 
374; LASH, supra note 324, at 65. 
 327. LASH, supra note 324, at 65. 
 328. Id. (quoting James Madison’s Speech on The Bank Bill (Feb. 2, 1791), in PAPERS OF JAMES 

MADISON, at 378). 
 329. Id. at 69. 
 330. Id. at 67. 
 331. 132 S. Ct. 2566 (2012); see Daniel Rice, Territorial Annexation as a “Great Power,” 64 DUKE 

L.J. 717, 718 (2005) (“Under traditional understandings of the Necessary and Proper Clause, Congress 
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and the writings of James Madison.333 A year later, in United States v. Ke-
bodeaux, Chief Justice Roberts repeated this reasoning, referencing 
Madison, Chief Justice Marshall, and citing McCulloch v. Maryland and 
Gibbons v. Ogden.334 

The repeated concept of “great substantive and independent pow-
er[s]” “reflects a sensible canon of interpretation.”335 If rejected, “rela-
tively small tails [could] wag some very big dogs.”336 The same reasoning 
should apply equally in statutory interpretation.337 After a defendant’s 
guilty plea is accepted, the prosecution of the defendant is at the same 
stage as it would be had a jury rendered a guilty verdict, making this pro-
cess drastically different from the preliminary nature of a voir dire.338 The 
acceptance of a felony guilty plea is an important power.339 Congress 
would not have left it to statutory interpretation; rather, Congress would 

                                                                                                                                         
enjoys virtually boundless authority to choose how best to effectuate its enumerated powers. But in his 
2012 National Federation of Independent Business v. Sebelius opinion, Chief Justice Roberts recog-
nized a core set of powers that may not be implied to carry out Congress’s explicit power grants.”). 
 332. 17 U.S. 316 (1819). 
 333. 132 S. Ct. at 2591 (2012) (“Although the [Necessary and Proper Clause] gives Congress au-
thority to ‘legislate on that vast mass of incidental powers which must be involved in the constitution,’ 
it does not license the exercise of any ‘great substantive and independent power[s]’ beyond those spe-
cifically enumerated.”) (citing McCulloch v. Maryland, 17 U.S. 316, 411 (1819)); id. at 2592 (“[T]he 
individual mandate cannot be sustained under the Necessary and Proper Clause as an essential com-
ponent of the insurance reforms. Each of our prior cases upholding laws under that Clause involved 
exercises of authority derivative of, and in service to, a granted power.”).  
 334. See United States v. Kebodeaux, 133 S. Ct. 2496, 2507 (2013) (quoting McCulloch, 17 U.S. at 
421 (1819) (“Our resistance to congressional assertions of such a power has deep roots. From the first, 
we have recognized that ‘the powers of the government are limited, and that its limits are not to be 
transcended.’ Thus, while the Necessary and Proper Clause authorizes congressional action ‘incidental 
to [an enumerated] power, and conducive to its beneficial exercise,’ Chief Justice Marshall was em-
phatic that no ‘great substantive and independent power’ can be ‘implied as incidental to other pow-
ers, or used as a means of executing them.’” Id., at 418, 411)); see also Gibbons v. Ogden, 22 U.S. 1, 9 
(1824) (“The enumeration presupposes something not enumerated.”). 
 335. Caleb Nelson, Sovereign Immunity as a Doctrine of Personal Jurisdiction, 115 HARVARD L. 
REV. 1559, 1640 (2002). 
 336. Id. 
 337. See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001) (“Congress, we have held, 
does not alter the fundamental details of a regulatory scheme in vague terms or ancillary provision—it 
does not, one might say, hide elephants in mouseholes.”); see also William Baude, Rethinking the Fed-
eral Eminent Domain Power, 122 YALE L.J. 1738, 1810 (2013) (“[This idea] can be useful in a nonjudi-
cial constitutional interpretation. Congress and the President . . . are supposed to decide whether the 
laws they pass and implement are constitutionally permissible.”); ANTONIN SCALIA & BRIAN A. 
GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 93, 107 (2012) (detailing the omit-
ted case and negative implication). 
 338. United States v. Harden, 758 F.3d 886, 888 (7th Cir. 2014). 
 339. Critics of the “great substantive and independent” powers analysis question, legitimately, the 
consistent and correct applicability of such a standard. In her dissent in NFIB v. Sebelius, Justice Gins-
burg notes, “[h]ow is a judge to decide, when ruling on the constutionality of a federal statute, whether 
Congress employed an ‘independent power,’ or merely a ‘derivative’ one[?] Whether the power used 
is ‘substantive,’ or just ‘incidental?’” Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2627 
(2012). Unsatisfied with Chief Justice Robert’s “you will know it when you see it” approach, Justice 
Ginsburg suggests that judges might not always be best equipped to “get it right.” Id. Thus, the “great 
substantive and independent” powers analysis begs the question: When exactly is a power too “great” 
that it demands enumeration and simply cannot be left to implication? This question, however, is not 
impossible to answer. “While we may lack a good formulation for why a power was great in the ab-
stract, we do have some specific evidence about powers that seem to have been thought great.” Baude, 
supra note 337, at 1810. 
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have expressly stated in the Federal Magistrates Act that the power to 
accept felony guilty pleas is granted to federal magistrate judges.340 If the 
acceptance of a felony guilty plea with a defendant’s consent is deter-
mined to be an “additional duty,” so too should be the conducting of a 
felony trial with a defendant’s consent.341 Allowing magistrate judges to 
accept felony guilty pleas is a dangerous path to pave, as the Supreme 
Court has previously warned that the Federal Magistrates Act has care-
fully defined grants of authority to magistrate judges, which “should be 
construed as an implicit withholding of the authority to preside at a felo-
ny trial.”342 The “additional duties” clause should be interpreted with an 
eye toward “Congress’ intention that magistrates be delegated adminis-
trative and other quasi-judicial tasks in order to free Article III judges to 
conduct trials, most particularly felony trials,”343 which in our time are re-
alistically felony pleas. 

A defendant waives several fundamental constitutional rights de-
signed to guard the fairness of a trial when he or she enters a guilty 
plea.344 First, a defendant loses the privilege against self-incrimination 
guaranteed by the Fifth Amendment and applicable to state proceedings 
by way of the Fourteenth Amendment.345 Second, a defendant forgoes 
the right to a trial by jury.346 Third, a defendant sacrifices his or her right 
to confront accusers.347 In addition to waiving the core protections af-
forded to U.S. citizens by the Constitution, defendants also often waive 
their appellate and habeas corpus rights,348 frequently rendering the ac-
ceptance of a guilty plea “more final than a guilty verdict.”349 Due to its 
unparalleled significance and finality for a criminal defendant, the “addi-
tional duties” provision of the Federal Magistrates Act “cannot be 
stretched to reach acceptance of felony guilty pleas, even with a defend-
ant’s consent.”350 

B. Federal Rule 59 of Criminal Procedure Further Reinforces the 
Disallowance of a Magistrate Judge to Accept a Felony Guilty Plea 

What little guidance is provided by Rule 59 of the Federal Rules of 
Criminal Procedure regarding dispositive and nondispositive matters es-

                                                                                                                                         
 340. Even if Congress had so specified, however, Part III.C.2. explains that this may be constitu-
tionally problematic. See Peretz v. United States, 501 U.S. 923, 956 (1991) (Scalia, J., dissenting) (dis-
cussing the “serious and difficult constitutional questions raised by [such an enumeration]”). 
 341. See Reply Brief of Defendant-Appellant, supra note 284, at 15 (“Thus, if the acceptance of 
guilty pleas, with consent of the defendant, were a ‘reasonably related’ additional duty, so too would 
the conducting of felony trials with defendant’s consent.”). 
 342. Gomez v. United States, 490 U.S. 858, 872 (1989). 
 343. Peretz v. United States, 501 U.S. 923, 948 (1991) (Marshall, J., dissenting). 
 344. See Johnson v. Ohio, 419 U.S. 924, 925 (1974). 
 345. Id. (citing Malloy v. Hogan, 378 U.S. 1 (1964)). 
 346. Id. (citing Duncan v. Louisiana, 391 U.S. 145, 194 (1968)). 
 347. Id. (citing Pointer v. Texas, 380 U.S. 400 (1965)). 
 348. United States v. Harden, 758 F.3d 886, 888 (7th Cir. 2014). 
 349. Id. 
 350. Id. 
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tablishes that magistrate judges cannot rule on outcome-determinative 
matters, reserving those determinations for Article III judges.351 The dis-
missal of an indictment,352 for example, unmistakably decides the out-
come of a case,353 and such a dispositive power is not left in the sole hands 
of a magistrate judge, but rather the ultimate decision is preserved for 
the discretion of a district judge.354 A felony guilty plea “results in a final 
and consequential shift in the defendant’s status.”355 In contrast, voir dire 
is a preliminary function which will inevitably be followed by other sub-
stantive proceedings.356 Following this logic, the acceptance of a felony 
guilty plea is an outcome-determinative matter. It stands in stark contrast 
with a voir dire, and is far more akin to the dismissal of an indictment. 

The statutory construction of noscitur a sociis means “a thing may 
be known by its associates.”357 This interpretative maxim can be em-
ployed when the meaning of something is ambiguous.358 Under noscitur a 
sociis, the meaning of one word in a statute may be established by refer-
encing the meaning of other words with which it is grouped.359 This max-
im arises from the common notion that a word in a statute should not be 
interpreted in isolation; instead, a word gathers meaning from context 
and from its surrounding words.360 Utilizing the statutory canon of nosci-
tur a sociis and applying it to Rule 59, a guilty plea must be considered a 
dispositive matter.361 Rule 59 specifies under the “Dispositive Matters” 
Subsection that a district judge may refer a defendant’s motion to dis-
miss, motion to suppress evidence, or other matters that dispose of a 
charge or defense to a magistrate judge only for a recommendation.362 
Additional support for this reasoning comes from examples of matters 
that a magistrate judge is prohibited from determining under the Federal 
Magistrates Act, such as: 

[A] motion for injunctive relief, for judgment on the pleadings, for 
summary judgment, to dismiss or quash an indictment or infor-
mation made by the defendant, to suppress evidence in a criminal 
case, to dismiss or to permit maintenance of a class action, to dis-
miss for failure to state a claim upon which relief can be granted, 
and to involuntarily dismiss an action.363 

                                                                                                                                         
 351. Brief and Required Short Appendix of Defendant-Appellant at 16, United States v. Harden 
758 F.3d 886 (7th Cir. 2014) (No. 13–1323). 
 352. A dismissal is defined as the “termination of an action or claim without further hearing.” 
BLACK’S LAW DICTIONARY 569 (10th ed. 2014). 
 353. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 17. 
 354. Id. 
 355. Harden, 758 F.3d at 889. 
 356. Id. 
 357. In re Cont’l Airlines, Inc., 125 B.R. 399, 403 (D. Del.), aff’d and remanded, 932 F.2d 282 (3d 
Cir. 1991). 
 358. Id. at 403–04. 
 359. 82 C.J.S. Statutes § 439 (2015). 
 360. Id.; see also SCALIA & GARNER, supra note 337, at 195.  
 361. See Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 18. 
 362. FED. R. CRIM. P. 59(b)(1). 
 363. 28 U.S.C. § 636(b)(1)(A) (2012); Brief and Required Short Appendix of Defendant-
Appellant, supra note 351, at 18.  
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It makes little sense to believe that “that Congress obliquely author-
ized magistrates to ‘hear and determine’ the most ‘dispositive’ ‘pretrial 
matter’ of all—a felony guilty plea—through the backdoor of the ‘addi-
tional duties’ clause.”364 The Federal Magistrates Act explicitly requires 
magistrate judges “to issue reports and recommendations for far less 
consequential decisions,” such as denying a motion to dismiss.365 The 
Federal Magistrates Act further specifies a de novo standard of review 
for less consequential decisions than the acceptance of a felony guilty 
plea.366 The similarity between a plea proceeding and a suppression hear-
ing, for example, cuts in favor of disallowing magistrate judges to accept 
felony guilty pleas.367 Since the Act mandates that magistrate judges 
make recommendations in suppression hearings, which are subject to de 
novo review, this “suggests that magistrates cannot resolve plea collo-
quies by accepting a plea.”368 

Further, the term “dispositive” is defined as “being a deciding fac-
tor,”369 or “bringing about a final determination.”370 Utilizing the plain 
meaning of the word “dispositive,” a felony guilty plea is the deciding 
factor that literally “disposes” of the matter and of the issue of a defend-
ant’s guilt or innocence, bringing about a final determination of guilt, 
thus making it a dispositive matter within the meaning of Rule 59 of the 
Federal Rules of Criminal Procedure.371 

The primary objective of a criminal trial is to determine the guilt or 
innocence of a defendant.372 Once a defendant has pled guilty and his or 
her plea is accepted, then the purpose of a trial has been fulfilled, and the 
plea has the same consequence as a conviction based on a jury’s guilty 
verdict.373 In this regard, the acceptance of a felony guilty plea is quite 
similar to a felony trial, and it is clear that magistrate judges do not have 
the power to adjudicate felony trials, irrespective of the parties’  
consent.374 

C. The Pressures of Efficiency: Killing the Constitution Through 
Excessive Delegation—How Low Can We Go? 

This is not the first time that courts have felt pressured to cut cor-
ners, particularly in the plea bargaining context, where it may appear 
simple, and therefore nonconsequential, to do so. For example, the Dis-
trict Court for the District of Arizona created a process where guilty 

                                                                                                                                         
 364. Petition for Writ of Certiorari, supra note 258, at 26–27.  
 365. Id. 
 366. See id. 
 367. Id. at 29–30. 
 368. Id. (emphasis in original). 
 369. BLACK’S LAW DICTIONARY 572 (10th ed. 2014). 
 370. Id. 
 371. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 17. 
 372. Id. (citing United States v. Robinson, 485 U.S. 25, 33 (1988)). 
 373. Id. 
 374. United States v. Harden, 758 F.3d 886, 889 (7th Cir. 2014). 
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pleas were taken en masse as part of a procedure known as “Operation 
Streamline,”375 in clear violation of Rule 11.376 Operation Streamline was 
adopted “[t]o accommodate the enormous number of prosecutions for 
illegal entry into the United States.”377 Operation Streamline allowed a 
magistrate judge to preside over a group of fifty to seventy criminal de-
fendants, all of whom were charged with the misdemeanor of illegal en-
try.378 The magistrate judge would control a proceeding that lumped or 
“streamlined” defendants’ initial appearances, guilty pleas, and sentenc-
ing all into one.379 United States v. Escamilla-Rojas illustrates how such 
mass guilty pleas functioned.380 Defendant Escamilla lined up in court 
with sixty-six other defendants—as was common in Operation Stream-
line.381 He was unable to sit next to his attorney because each attorney 
represented four to six defendants that stood according to case num-
ber.382 In some mass guilty plea cases, defendants were advised of their 
rights and questioned en masse, with the transcript denoting only “gen-
eral ‘yes,’ answers.”383 Rule 11, however, mandates that “[b]efore accept-
ing a plea of guilty or nolo contendere, the court must address the de-
fendant personally in open court and determine that the plea is voluntary 
and did not result from force, threats or promises (other than promises in 
a plea agreement).”384  

Mass guilty pleas are another example of how we cannot allow for 
“rule[s] to be disregarded in the name of efficiency nor to be violated be-
cause it is too demanding for a district court to observe.”385 This is partic-
ularly important when constitutional rights are implicated. Courts, how-
ever, “analyze separation of powers questions in regulatory contexts 
where efficiency arguments often trump other claims, and that general 
attitude has spillover effects in criminal cases.”386 

This Section maintains that “[a]djudicating someone guilty of a fed-
eral felony offense is a core part of an Article III judge’s responsibili-
ties.”387 Subsection C.1 discusses Article III as providing “essential indi-
vidual and structural protection[s].”388 The separation of powers 
principles, written and unwritten in the Constitution, which implicate in-
dividual rights and structural protections, are violated when magistrate 
judges accept felony guilty pleas without a report or a recommendation 

                                                                                                                                         
 375. United States v. Aguilar-Vera, 698 F.3d 1196, 1197 (9th Cir. 2012). 
 376. United States v. Roblero-Solis, 588 F.3d 692, 693–94 (9th Cir. 2009). 
 377. United States v. Escamilla-Rojas, 640 F.3d 1055, 1058 (9th Cir. 2011) (internal quotation 
marks omitted). 
 378. Id. 
 379. Id. 
 380. Id. 
 381. See id. 
 382. Id. 
 383. See United States v. Roblero-Solis, 588 F.3d 692, 694 (9th Cir. 2009). 
 384. FED. R. CRIM. P. 11(b)(2) (emphasis added). 
 385. Roblero-Solis, 588 F.3d at 693. 
 386. Barkow, supra note 52, at 996. 
 387. Petition for Writ of Certiorari, supra note 258, at 31. 
 388. Id. 
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to a district judge that would reserve final determinations for Article III 
judges. Subsection C.2 argues that to the extent Congress has attempted 
to block Article III review through the Federal Magistrates Act, such an 
attempt may be unconstitutional. 

1. A Structural, Not Just a Personal, Problem 

“For too long the emphasis has been on whether plea bargaining in-
terferes with individual rights. But the structural concerns are just as 
great and merit attention. Plea bargaining causes a systemic imbalance of 
power by allowing prosecutors to bypass the check of the judicial pro-
cess.”389 

The acceptance of felony guilty pleas and the entrance of judgment 
upon them by magistrate judges impinges upon the power reserved solely 
for Article III judges,390 as it constitutes delegating a final ruling to a mag-
istrate judge.391 Thus, magistrate judges act unconstitutionally when ac-
cepting guilty pleas.392 In State v. Warner, the Supreme Court of Florida 
got it right in holding that the principles of separation of powers, ac-
countability, and impartiality in our judicial system are “inconsistent with 
the extensive delegation of judicial power . . . that today’s guilty plea sys-
tem has wrought.”393 

Circuits authorizing magistrate judges to accept felony guilty pleas, 
such as the Tenth Circuit, have held that “no constitutional right is impli-
cated” when a criminal defendant consents, allowing his guilty plea to be 
accepted by a federal magistrate judge.394 These circuits reason that the 
constitutional analysis changes if a defendant agrees to the absence of an 
Article III judge.395 As the Supreme Court has held, however, consent 
and waiver by a defendant cannot be dispositive when Article III obliga-
tions and limitations are at issue.396 Such limitations “serve institutional 
interests that the parties cannot be expected to protect.”397 Further, the 
Court has held that violation of principles of separation of powers cannot 
be “cured” by the consent of parties “for the same reason that the parties 
by consent cannot confer on federal courts subject-matter jurisdiction 
beyond the limitations imposed by Article III, § 2.”398 

The constitutional protection of a politically isolated Article III ju-
diciary is one of the most basic elements of a democracy, and a criminal 
defendant is entitled to review by such an independent tribunal.399 Thus, 

                                                                                                                                         
 389. Barkow, supra note 52, at 1050. 
 390. See Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 9. 
 391.  Id. 
 392. See id. 
 393. 762 So. 2d 507, 512 (Fla. 2000). 
 394. United States v. Ciapponi, 77 F.3d 1247, 1250 (10th Cir. 1996). 
 395. See, e.g., id. 
 396. See Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 851 (1986). 
 397. Id. (emphasis added). 
 398. Id. at 850–51. 
 399. See Federal Court Organization, supra note 129. 
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even with a defendant’s consent, a magistrate judge is not free to accept a 
felony guilty plea: the constitutional structural guarantee of separation of 
powers, in place for the defendant’s own protection as well as the protec-
tion of the institution at large, is not his or hers to waive.400 Consequently, 
even if a defendant explicitly allows a magistrate judge to accept his or 
her guilty plea, this action does not remedy the constitutional violation, 
rendering consent irrelevant.401 In effect, a magistrate judge’s acceptance 
of a defendant’s felony guilty plea without review by a federal district 
judge, irrespective of a defendant’s consent, violates separation of pow-
ers, constitutes a structural error, and results in a fundamentally unfair 
procedure.402 

In Commodity Futures Trading Comm’n v. Schor, the Supreme 
Court articulated four factors to determine whether an encroachment has 
occurred upon the authority granted to district judges under Article III.403 
First, courts look to “the extent to which the ‘essential attributes of judi-
cial power’ are reserved to Article III courts.”404 Second, courts analyze 
“the extent to which the non-Article III forum exercises the range of ju-
risdiction and powers normally vested only in Article III courts.”405 Third, 
courts examine “the origins and importance of the right to be adjudicat-
ed.”406 Fourth, courts assess “the concerns that drove Congress to depart 
from the requirements of Article III.”407 

Applying these four factors, one is able to appreciate the obvious 
distinctions between a Rule 11 colloquy and the acceptance of a felony 
guilty plea, determined by the Seventh Circuit as falling outside of magis-
trate powers.408 Magistrate judges may assist district judges by conducting 
change of plea hearings and preparing a recommendation that a district 
judge accept the guilty plea.409 There is a colossal difference, however, be-
tween the consensus described above and the idea—to which the Seventh 
Circuit rightfully refuses to accede—that magistrate judges have the au-
thority to accept felony guilty pleas of their own accord without reserving 
the final decision for an Article III judge.410 This allowance fundamental-

                                                                                                                                         
 400. See United States v. Harden, 758 F.3d 886, 888 (7th Cir. 2014); see also Commodity Futures 
Trading Comm’n v. Schor, 478 U.S. 833, 851 (1986). The Seventh Circuit reversed the district court’s 
judgment on the basis of the Federal Magistrates Act. Harden, 758 F.3d at 891 (“We need not reach 
[Defendant’s] constitutional claim, alleging that a magistrate judge’s acceptance of a felony guilty plea 
violates the structural guarantees of Article III, because the statutory violation is clear.”).  
 401. See Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 13. 
 402. Id. 
 403. See Commodity Futures Trading Comm'n, 478 U.S. at 851. 
 404. Id. 
 405. Id. 
 406. Id. 
 407. Id. 
 408. See United States v. Harden, 758 F.3d 886 (7th Cir. 2014). 
 409. See United States v. Reyna-Tapia, 328 F.3d 1114, 1116 (9th Cir. 2003); United States v. 
Torres, 258 F.3d 791, 793 (8th Cir. 2001); United States v. Dees, 125 F.3d 261, 263 (5th Cir. 1997); 
United States v. Williams, 23 F.3d 629, 631 (2d Cir. 1994); Brief and Required Short Appendix of De-
fendant-Appellant, supra note 351, at 10. 
 410. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 10. 
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ly alters the magistrate judge’s role in a change of plea hearing.411 Func-
tionally, it places a magistrate judge in the position of a supervisor.412 The 
supervisory position is commonly reserved to Article III judges in dispos-
itive matters.413 A magistrate judge would typically render recommenda-
tions up the chain of command, acting as an aide rather than determining 
the finality of an outcome—the obligation and duty of an Article III 
judge.414 

The majority of circuits are wrong in holding that the acceptance of 
a felony guilty plea is a personal error. It is, in fact, both a personal and a 
structural error. The Fifth Circuit has held, “the right to have an Article 
III judge preside over a plea proceeding is personal, not structural . . . in 
taking a plea with the consent of the parties, a magistrate judge cannot 
‘emasculat[e] constitutional courts.’”415 The Fifth Circuit reasoned that 
the Court in Peretz held Article III protections comprise two categories: 
(1) a criminal defendant’s personal right to an Article III judge, which is 
subject to waiver, and (2) structural guarantees, not subject to waiver, 
demanded by separation of powers principles.416 Ultimately, the Fifth 
Circuit analogized magistrate judges’ acceptance of felony pleas to the 
permissible act of delegating voir dire to a magistrate judge, and distin-
guished it from the impermissible impingement by a magistrate judge of 
an Article III judge’s domain over a felony trial.417 As articulated by the 
Court, however, “the touchstone of structural error is fundamental un-
fairness and unreliability.”418 

A magistrate judge’s acceptance of a felony guilty plea is fundamen-
tally unfair because it impermissibly transfers obligations reserved solely 
for Article III judges to magistrate judges.419 As a protection, the Court 
has held, assuming a defendant cannot waive structural protections af-
forded by Article III, “no such structural protections are implicated” 
when a magistrate judge accepts a felony guilty plea, as magistrate judges 
are appointed and subject to removal by Article III judges.420 Further, 
since “the entire process takes place under the district court’s total con-
trol and jurisdiction, there is no danger that the use of the magistrate in-
volves a congressional attemp[t] to transfer jurisdiction [to non-Article 

                                                                                                                                         
 411. See id. 
 412. See id. 
 413. See id. 
 414. See id. 
 415. United States v. Dees, 125 F.3d 261, 269 (5th Cir. 1997). Similarly, the Eighth Circuit main-
tained, “the defendant in Dees, [like the Defendant before us], had waived any non-structural consti-
tutional claim by consenting to the delegation to the magistrate judge.” United States v. Torres, 258 
F.3d 791, 796 n.6 (8th Cir. 2001). 
 416. Dees, 125 F.3d at 266. 
 417. Id. at 267 (“Measured against the benchmark of voir dire, the taking of a guilty plea by a 
magistrate judge does not threaten the exclusive Article III power of a district court to preside over a 
felony trial. Plea proceedings are far more ministerial in nature than is voir dire.”). 
 418. United States v. Gonzalez-Lopez, 548 U.S. 140, 159 (2006). 
 419. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 9–10. 
 420. Peretz v. United States, 501 U.S. 923, 937 (1991). 
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III tribunals].”421 Nevertheless, when a criminal defendant is barred from 
appellate review as a result of waiving his or her right to have an Article 
III judge accept the felony guilty plea, the entire process no longer takes 
place “under the district court’s total control,”422 resulting in fundamental 
unfairness.423 

The Federal Magistrates Act was passed by Congress to ease the in-
creasing caseloads of district courts,424 and perhaps one of the most valid 
concerns and justifications for allowing magistrate judges to accept felo-
ny guilty pleas is that the federal court system is “awash in a sea of cas-
es.”425 The judiciary must keep dockets moving as efficiently as possi-
ble.426 As a further justification for efficiency, the Fourth Circuit in 
Benton opined that precluding magistrate judges from accepting felony 
guilty pleas essentially grants defendants “a dry run or dress rehearsal . . . 
[where] a defendant can agree to a plea before a magistrate judge, and 
then withdraw that plea without any complaint that the Rule 11 hearing 
was deficient in any way.”427 The court in Benton concluded that proceed-
ings before magistrate judges will be “rendered a nullity” and “a com-
plete waste of judicial resources” if magistrate judges are prohibited from 
accepting guilty pleas.428 The Fourth Circuit saw the defendant’s ability to 
withdraw his or her plea before an Article III tribunal and determined it 
was “an opportunity for sandbagging,”429 stating that it might “encourage 
defendants to use magistrate-led colloquies as go-throughs in order to 
gauge whether they may later experience ‘buyer’s remorse.’”430 

Yet, a defendant is not permitted to withdraw his plea willy nilly, 
and the authority delegated to a magistrate judge to conduct a Rule 11 
colloquy aids in achieving improved efficiency.431 Magistrate judges may 
continue to assist district judges, but the adjudication of the guilty plea 
must still be reviewed and either accepted or rejected by an Article III 
judge, as mandated by the separation of powers principles.432  

In contrast with the Fourth Circuit, the Ninth Circuit has viewed the 
defendant’s ability to withdraw his or her plea before acceptance by an 
Article III tribunal as a crucial safeguard.433 In United States v. Reyna-

                                                                                                                                         
 421. Id. (citation omitted). 
 422. See id.; Reply Brief of Defendant-Appellant, supra note 284, at 10. In United States v. Hard-
en, the magistrate judge did not provide a report and recommendation to the district judge. Id. Rather, 
the magistrate judge accepted Defendant’s felony guilty plea. Id. Consequently, the district court did 
not accept Defendant’s guilty plea, and “had no control over the adjudication of [Defendant’s] guilty 
plea.” Id. 
 423. See Gonzalez-Lopez, 548 U.S. at 159. 
 424. United States v. Benton, 523 F.3d 424, 429 (4th Cir. 2008) (citation omitted). 
 425. United States v. Williams, 23 F.3d 629, 630 (2d Cir. 1994). 
 426. Id. at 633. 
 427. Benton, 523 F.3d at 432. 
 428. Id. 
 429. Petition for Writ of Certiorari, supra note 258, at 13. 
 430. Benton, 523 F.3d at 432–33. 
 431. Williams, 23 F.3d at 633.   
 432. Reply Brief of Defendant-Appellant, supra note 284, at 8. 
 433. See United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003). 
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Tapia, the Ninth Circuit discussed the existing procedural safeguards in 
overseeing plea colloquys, including the “absolute right to withdraw 
guilty pleas taken by magistrate judges at any time before they are ac-
cepted by the district court.”434 This protection exists only if Article III 
judges maintain ultimate decision making power.435 In United States v. 
Dávila-Ruiz, for example, after learning that the government dropped 
charges against a co-defendant, defendant Dávila-Ruiz moved to with-
draw his guilty plea.436 The magistrate judge recommended accepting the 
plea, and the district court had not yet acted on the magistrate judge’s 
recommendation, so defendant Dávila-Ruiz was able to do so.437 In Unit-
ed States v. Mendez-Santana, defendant Mendez-Santana moved to with-
draw his guilty plea after he learned of a plausible statute-of-limitations 
defense.438 Like in Dávila-Ruiz, defendant Mendez-Santana was able to 
withdraw his guilty plea because the district court had not yet accepted 
his plea.439 Without this “procedural safeguard,” defendants would be 
stripped of their “absolute right[s] to withdraw guilty pleas taken by mag-
istrate judges at any time before they are accepted by the district 
court.”440 Instead, defendants would have to provide a reason for with-
drawing their pleas, or, demonstrate to an appellate court that the district 
court abused its discretion—an obviously stricter standard.441 As Dávila-
Ruiz and Mendez-Santana illustrate, “the ability to withdraw a plea be-
fore the district court accepts it is a ‘procedural safeguard[ ].’”442 

While judicial efficiency and innovation are of utmost importance, 
overextending the authority of magistrate judges presents even greater 
concerns—the judicial power reserved to Article III tribunals, the protec-
tions that accompany that power, and the rights of citizens to those pro-
tections.443 “Separation of powers aims ‘not to promote efficiency but to 
preclude the exercise of arbitrary power.’”444 The ultimate determination 
of guilt through the acceptance of a felony guilty plea should remain ex-
clusively with Article III judges, as is evidenced by the protections af-
forded by a structure that maintains federal district judges in a superviso-
ry position over guilt-determinative outcomes.445 To the extent that 
Congress has attempted to remove Article III jurisdiction through the 
Federal Magistrates Act, it may be unconstitutional, as discussed below 
in Subsection 2. 

                                                                                                                                         
 434. Id. (emphasis added). 
 435. Petition for Writ of Certiorari, supra note 258, at 11.  
 436. See 790 F.3d 249, 251 (1st Cir. 2015).  
 437. See id. at 252. 
 438. See 645 F.3d 822, 825 (6th Cir. 2011). 
 439. See id. at 825, 827. 
 440. United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (emphasis added). 
 441. See Petition for Writ of Certiorari, supra note 258, at 21. 
 442. Id. (quoting Reyna-Tapia, 328 F.3d at 1121). 
 443. See United States v. Williams, 23 F.3d 629, 633–34 (2d Cir. 1994). 
 444. Barkow, supra note 52, at 999 (quoting Myers v. United States, 272 U.S. 52, 293 (1926) 
(Brandeis, J., dissenting)). 
 445. See Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 13. 
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2. Congressional Power (or Lack Thereof) to Statutorily Limit Federal 
Jurisdiction Through the Federal Magistrates Act  

Congress, through careful drafting of the Federal Magistrates Act, 
intended “to separate the ‘subordinate duties’ over which magistrates 
may preside . . . from those that ‘require . . . the exercise of delicate 
judgment.”446 To the extent that it did not do this, however, Congress 
may have improperly created a means through which constitutional is-
sues may avoid adjudication before Article III tribunals through the 
Federal Magistrates Act. 

The United States has not yet seen “major constitutional confronta-
tions” between the legislative and judicial branches of government.447 The 
issue of Article III jurisdiction and Congress’s power to limit it is one of 
crucial importance that has remained unanswered for over two hundred 
years.448 It is “the key to the power the federal courts do—or do not 
hold—over people, property, life, [and] death.”449 

Professor Akhil Reed Amar,450 extrapolating upon insights made by 
Justice Joseph Story that federal and state courts are not created equal, 
argues that the Framers required that a federal court retain final decision 
making authority in all federal question, admiralty, or public ambassador 
cases.451 Congress may not remove a category of federal question cases, 
including those involving federal constitutional rights, from Article III 
review.452 

Justice Story, in Martin v. Hunter’s Lessee,453 discussed the nature 
and scope of jurisdiction vested in federal courts through Article III.454 
One possible interpretation of this discussion is that “‘Congress must es-
tablish lower federal courts with the fullest possible jurisdiction.’”455 Con-
gress has not done this.456 To the contrary, Congress has removed the ad-

                                                                                                                                         
 446. Petition for Writ of Certiorari, supra note 258, at 16 (quoting Gomez, 490 U.S. 858, 934 
(1989). 
 447. Amar, supra note 200, at 206. 
 448. Judith Resnik, Opening the Door: Court Stripping: Unconscionable and Unconstitutional?, 
SLATE, http://www.slate.com/articles/news_and_politics/jurisprudence/2006/02/opening_the_door.html 
(last visited Oct. 6, 2015). 
 449. Id. 
 450. Professor Amar is the Sterling Professor of Law and Political Science at Yale University. See 
Akhil Reed Amar, YALE LAW SCHOOL, http://www.law.yale.edu/faculty/AAmar.htm (last visited Oct. 
6, 2015). 
 451. Amar, supra note 200, at 206. 
 452. See id. (emphasis added). Bank Markazi v. Peterson, pending on the Court’s docket, presents 
a related issue: “Whether . . . a statute that effectively directs a particular result in a single pending 
case . . . violates the separation of powers.” Bank Markazi v. Peterson, 758 F.3d 185 (2d Cir. 2014) cert. 
granted 136 S. Ct. 26 (2015); see also Bank Markazi v. Peterson, SCOTUSBLOG, http://www.scotus 
blog.com/case-files/cases/bank-markazi-v-peterson/ (last visited Feb. 16, 2016). 
 453. 14 U.S. 304 (1816). 
 454. Amar, supra note 200, at 211. 
 455. Id.; see G. GUNTHER, CASES AND MATERIALS ON CONSTITUTIONAL LAW 57 (10th ed. 
(1980)) (emphasis in original). 
 456. Amar, supra note 200, at 211; see GUNTHER, supra note 455, at 57. 
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judication of certain diversity cases or federal questions from federal dis-
trict courts through statutes.457  

Another related interpretation of Justice Story’s opinion in Hunter’s 
Lessee458 is that if Congress creates lower federal courts, then they “must 
be vested with plenary jurisdiction to hear all Article III cases.”459 Alter-
natively, a third interpretation urges that these views miss the big pic-
ture.460  Justice Story was instead “concerned with the jurisdiction of the 
federal judiciary as a whole.”461  

Premise three carries the most weight.462 “[T]he judicial power of 
the United States must extend to certain cases, and must be vested—in 
either original or appellate form—somewhere in the federal judiciary.”463 
The mandatory character of some federal jurisdictional categories is the 
most controversial of Justice Story’s propositions,464 but it demonstrates 
the unconstitutionality of Congress’s use of the Federal Magistrates Act 
as a statutory avenue to preclude Article III review. 

The text of Article III is plain.465 “‘The judicial Power of the United 
States shall be vested’466 in a national judiciary.”467 “[T]he judicial Power 
shall extend to all Cases”468 involving federal questions, admiralty issues, 
or public ambassadors.469 “Shall” and “all” are “words of obligation”;470 
they “must be given effect” unless other language of the Constitution in-
dicates otherwise.471 Further, “each word of the Constitution is to be giv-
en meaning; no words are to be ignored as mere surplusage.”472 The 
Framers selectively and intentionally used the word “all” in Section II,473 
“purposefully establishing a two-tiered jurisdictional structure.”474 Con-
stitutional Convention records provide evidence for the Framers’ in-
tent.475 A draft of the Constitution did not include the word “all”476 but it 

                                                                                                                                         
 457. Amar, supra note 200, at 211. 
 458. Hunter’s Lessee, 14 U.S. at 304. 
 459. Amar, supra note 200, at 11; see Charles Warren, New Light on the History of the Federal 
Judiciary Act of 1789, 37 HARV. L. REV. 49, 68 (1923). 
 460. Amar, supra note 200, at 211. 
 461. Id. 
 462. Id. at 214. 
 463. Id. at 211 (emphasis added); see Hunter’s Lessee, 14 U.S. at 331 (“But the whole judicial 
power of the United States should be, at all times, vested either in an original or appellate form, in 
some courts created under its authority.”). 
 464. Amar, supra note 200, at 215. 
 465. Id.; U.S. CONST. art. III. 
 466. U.S. CONST. art. III, § 1 (emphasis added). 
 467. Amar, supra note 200, at 215. 
 468. U.S. CONST. art. III, § 2 (emphasis added). 
 469. Amar, supra note 200, at 215. 
 470. Id. 
 471. Id. 
 472. Id. at 242; Martin v. Hunter’s Lessee, 14 U.S. 304, 334 (1816) (“It is hardly to be presumed 
that the variation in the language could have been accidental.”). 
 473. Amar, supra note 200, at 242. 
 474. Id. 
 475. Id. 
 476. Id. 
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“was thereafter specifically inserted by the Convention during the last 
days at Philadelphia.”477 

3. “Two Tiers of Article III Jurisdiction” 

According to Justice Story, there are “two tiers of jurisdictional cat-
egories” in Article III.478 The first tier of categories is “[d]efined by sub-
ject matter.”479 The first tier comprises federal question, admiralty, and 
public ambassador cases.480 In this first tier, federal jurisdiction is manda-
tory.481 

The second tier comprises “less critical” cases.482 These cases are 
“[d]efined solely by the status of the parties to them,”483 and were listed 
last “precisely because they were deemed less important.”484 The Framers 
did not mandate national jurisdiction in these lower-tier cases, but rather 
they left the issue to congressional discretion, confident that it “could ac-
commodate fluctuating circumstances.”485 

There are nine categories of cases, of differing importance, listed in 
Section II.486 Of the nine categories, judicial power is mandated in the 
first three487 by the word “all.”488 There is, however, not the same oblica-
tion attached to the final six listed categories.489 The judicial power, 
therefore, “may, but need not, extend” to such cases.490 Congress has the 
power to determine which of these categories “shall be heard in Article 
III courts”491 through “its powers to create and regulate the jurisdiction 
of lower federal courts, to make exceptions to the Supreme Court’s ap-
pellate jurisdiction, and to enact all laws necessary and proper for putting 
the judicial power into effect.”492 

 

                                                                                                                                         
 477. Id. at 243 (emphasis added). 
 478. Id. at 209. 
 479. Id. at 246 (internal citations omitted). 
 480. Id. at 209. 
 481. Id. (“[T]he power to hear all cases must be vested in the judiciary as a whole.”). 
 482. Id. at 210. 
 483. Id. at 245. 
 484. Id. 
 485. Id. at 246. 
 486. Id. at 240. 
 487. Id. (“The judicial power must extend to ‘all’ cases in the first three categories.”). 
 488. Id.; see U.S. CONST. art. III, § 2. 
 489. Amar, supra note 200, at 240. 
 490. Id. 
 491. Id. at 229. 
 492. Id. at 229–30.  
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4.  “The Critical Importance of Mandatory Cases”:493 A Lack of 
Constitutional Equivalence Between Federal Magistrate and Federal 
District Judges 

“Those who founded our country . . . . [t]hey after all risked their 
lives and fortunes for the precious right to govern themselves . . . . [t]hey 
would have never imagined yielding that right . . . to unaccountable and 
unelected judges.”494 

Tier one “comprehends all cases arising under the Constitution, 
laws, and treaties of the United States.”495 For those cases that arise un-
der the Constitution, “the need for mandatory jurisdiction of the national 
judiciary was manifest.”496 The Framers expected federal district judges 
to “uphold the Constitution by denying effect to any purported law in-
consistent with it,”497 and “[o]nly a federal judiciary with tenure and sala-
ry guarantees would possess the requisite competence and independence 
to discharge this most delicate duty faithfully.”498 

Article III recognizes and pronounces that non-Article III judges 
are not constitutionally equal to district judges.499 The “structural mecha-
nisms” that serve as guarantees of “independence and competence” by 
district judges, such as securities of life tenure and undiminishable salary, 
do not extend to magistrate judges.500 Thus, although these judges “may 
sit as original tribunals,” they are subject to review by an Article III 
judge.501 Article III continues, “The Judges, both of the supreme and in-
ferior Courts, shall hold their Offices during good Behavior, and shall, at 
stated Times, receive for their Services a Compensation which shall not 
be diminished during their Continuance in Office.”502 This demonstrates 
“[t]he reasons for vesting the last word in certain enumerated categories 
of cases” with Article III judges.503 The impartiality of an Article III 
judge is assured by the structure of appointment as articulated in Article 
III.504 These “structural and institutional guarantees” ensured that the 
Framers did not need to trust “in a naively blind belief” that elected offi-
cials would possess “automatic integrity.”505 

                                                                                                                                         
 493. Id. at 246. 
 494. Obergefell v. Hodges, 135 S. Ct. 2584, 2624 (2015) (Roberts, C.J., dissenting). 
 495. Amar, supra note 200, at 246. 
 496. Id. at 246–47. 
 497. Id. at 247–48. 
 498. Id. at 248. 
 499. See id. at 230. 
 500. See id.; see Robbins, supra note 132, at 2. 
 501. Amar, supra note 200, at 230. 
 502. U.S. CONST. art. III, § 1. 
 503. Amar, supra note 200, at 235; see U.S. CONST. art. III, § 1. 
 504. Amar, supra note 200, at 237. 
 505. Id. “The history of the supremacy clause demonstrates the Framers’ fear that unsupervised 
judicial review by state court judges would be insufficient to protect constitutional liberty.” Id. at 248. 
“The supremacy clause, as finally worded, addressed only state court judges, but the mandatory juris-
diction created by Article III assured the Convention that the final word on constitutional questions 
would lie in federal courts.” Id. at 249. 



GOTFRYD.DOCX (DO NOT DELETE) 4/15/2016  9:03 AM 

676 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2016 

5. A System of Checks and Balances 

Congress cannot make a law that violates the Constitution,506 and 
“[i]f the general legislature should at any time overlap their limits, the 
judicial department is a constitutional check.”507 If Congress attempts to 
do so, the impartial Article III judge must declare it void.508 

The Framers feared “that unsupervised judicial review” by non-
Article III judges “would be insufficient to protect constitutional 
libert[ies].”509 “[R]eview by Article III judges would assure faithful and 
accurate discharge of this obligation.”510 Empowering, rather than obli-
gating, Congress to provide federal courts jurisdiction in cases arising 
under the Constitution “would have been insufficient,” as Congress 
“might be heavily dependent on state legislatures and temporary majori-
ties,” and be “disposed to forgive unconstitutional conduct by state  
legislatures.”511 

If Congress were able to vest final interpretive authority in judges 
that lack constitutional guarantees of independence, then separation of 
powers could be easily evaded.512 The Framers did not intend this.513 
“Congress may no more waive the judicial power of final interpretation 
than it may waive the President’s power to execute the laws.”514 This is 
especially important when judges are “faced with a reasonable claim of 
governmental need for flexibility in the criminal context” and might not 
“give sufficient weight to the long-term systemic interests the separation 
of powers protects.”515 In this context, “where resource pressures on the 
courts and the judicial system make claims of convenience particularly 
attractive to judges,” “it might be difficult [even] for judges to see . . . 
why some relaxation of the separation of powers is not sensible.”516 

6. The Limited Nature of the Exceptions Clause 

Finally, Article III outlines, “In all other Cases before mentioned, 
the supreme Court shall have appellate Jurisdiction, both as to Law and 
Fact, with such Exceptions, and under such Regulations as the Congress 
shall make.”517 Congress’ power to make exceptions “is strictly limited.”518 
                                                                                                                                         
 506. 2 M. FARRAND, THE RECORDS OF THE CONSTITUTIONAL CONVENTION 240–41 (1911) (em-
phasis added); Amar, supra note 200, at 252 n.150. 
 507. Id.; Amar, supra note 200, at 248. 
 508. Id.; Amar, supra note 200, at 248. 
 509. See Amar, supra note 200, at 248. 
 510. Id. at 249. 
 511. Id. at 250. 
 512. See id. at 251; see Alexander Hamilton, The Federalist No. 81, in THE FEDERALIST PAPERS 
547 (J. Cooke ed. 1961) (“State judges, holding their offices during pleasure, or from year to year, will 
be too little independent to be relied upon for an inflexible execution of the national laws.”). 
 513. Amar, supra note 200, at 251. 
 514. Id. at 251–52. 
 515. Barkow, supra note 52, at 1037–38. 
 516. Id. at 1038. 
 517. U.S. CONST. art. III, § 2, cl. 2; Amar, supra note 200, at 210. 
 518. Amar, supra note 200, at 255. 
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The exceptions clause cannot contradict the other portions of Article 
III.519 Rather, it must be harmonized with Article III as a whole.520 The 
exceptions power must therefore be read so that it does not conflict with 
the jurisdictional requirements of the federal judiciary as articulated in 
Article III.521 

Congress has the power to make exceptions to the Supreme Court’s 
appellate jurisdiction by, for example, “eliminati[ng] appeals in some or 
all of the six permissive categories.”522 Non-Article III judges may make 
the final determination in cases falling under these categories.523 Congress 
does not have the power to allocate federal jurisdiction in cases falling in 
the mandatory tier,524 but it may do so by creating other Article III courts 
to hear excepted cases.525 Constitutional guarantees would continue to 
ensure the independence of these inferior tribunals.526 

The Federal Magistrates Act, as it has been interpreted by the ma-
jority of jurisdictions, may have allowed Congress to impermissibly cre-
ate an avenue through which constitutional issues could avoid adjudica-
tion before Article III tribunals. While the “leeway to experiment with 
possible improvements in the efficiency of the judicial process”527 is a no-
table goal, courts may have followed its reasoning past its intended and, 
indeed, permissible purpose, concluding that accepting a felony guilty 
plea, like conducting a plea colloquy, is an “additional duty.”528 An ex-
press or implied statutory grant by Congress would be an “impermissible 
usurpation of Article III powers.”529 

“As a matter of separation of powers, there is a tremendous differ-
ence between a court’s decision to decline to hear a case that it is em-
powerd to entertain, and a congressional attempt to deny the court the 
power to hear that very same case.”530 “The judicial Power shall extend to 
. . . all cases”531 amounts to a declaration that Article III judges must have 
jurisdiction to hear all cases involving federal questions, such as those in-
volving federal constitutional rights, and any attempt by Congress to re-

                                                                                                                                         
 519. Id. 
 520. Id. 
 521. See id. 
 522. Id. 
 523. Id. 
 524. Id. 
 525. Id. 
 526. Id. at 257. 
 527. Peretz v. United States, 501 U.S. 923, 933 (1991). 
 528. Brief of Appellee, supra note 282, at *17. 
 529. But see, e.g., United States v. Osborne, 345 F.3d 281, 285–90 (4th Cir. 2003); United States v. 
Reyna-Tapia, 328 F.3d 1114, 1118–22 (9th Cir. 2003); United States v. Torres, 258 F.3d 791, 794–96 
(8th Cir. 2001); United States v. Dees, 125 F.3d 261, 264–69 (5th Cir. 1997); United States v. Ciapponi, 
77 F.3d 1247, 1249–52 (10th Cir. 1996); United States v. Williams, 23 F.3d 629, 632–34 (2d Cir. 1994). 
 530. Amar, supra note 200, at 267 (emphasis in original). For a debate on the issue of “jurisdiction 
stripping” and the “judicial separation of powers,” see Curtis A. Bradley & Neil S. Siegel, Historical 
Gloss, Constitutional Conventions, and the Judicial Separation of Powers, Jan. 24, 2016, (working pa-
per) available at http://scholarship.law.duke.edu/faculty_scholarship/3573/. 
 531. U.S. CONST. art. III, § 2 (emphasis added). 
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move or block Article III jurisdiction would be unconstitutional.532 Con-
gress “enjoys considerable power to regulate federal jurisdiction”; it is, 
however, “strictly bounded.”533 It is no remedy to the Article III violation 
that the district court delegated the matter, that the parties could have 
objected, or that the position of the magistrate who accepted the plea is 
at the mercy of the district judge.534 The Framers wanted litigants who 
participated in the mandatory tier of cases to have their “real day in an 
Article III court.”535 “As plea bargaining has increased, so have the incar-
ceration rates. It seems to be more than coincidence that this rate corre-
lates with a plea bargaining process that combines the efficiency of the 
administrative model with none of the checks.”536 

IV. RECOMMENDATION 

It is impossible to deny that allowing magistrate judges to accept 
felony guilty pleas is efficient and has great potential productivity bene-
fits to the criminal justice system; however, the promotion of efficiency in 
the judiciary cannot overcome fundamental constitutional rights.537 As 
the Supreme Court has cautioned, the judiciary must exercise “every rea-
sonable presumption against waiver of fundamental constitutional rights 
and . . . not presume acquiescence in the loss of fundamental rights.”538  

Therefore, Part IV first discusses the Court’s missed opportunity in 
denying certiorari in Farmer v. United States, presenting the issue wheth-
er magistrate judges are authorized to accept felony guilty pleas under 
the “additional duties” clause of the Federal Magistrates Act. Next, Part 
IV proposes automatic categorical reversal of pleas accepted by Article I 
magistrate judges, as they lack the authority to accept felony guilty pleas, 
and these judgments are invalid as a matter of law.539 Part IV further rec-
ommends that Congress reform plea bargaining, including allocating re-
sources to indigent defense and authorizing additional permanent and 
temporary federal judgeships. Doing so would allow for all matters, in-
cluding felony guilty pleas, to be adjudicated in a timely and fair fashion, 
easing the efficiency burdens facing our overloaded judicial system, while 
simultaneously creating the positive externality of added opportunities 
for attorney professional development through externship and clerkship 
placements. 

                                                                                                                                         
 532. See Amar, supra note 200, at 272. 
 533. Id. 
 534. Brief of Appellee, supra note 282, at *28. 
 535. Amar, supra note 200, at 267 (concluding that Congress may not remove a category of feder-
al question cases from federal court review). 
 536. Barkow, supra note 52, at 1052. 
 537. Johnson v. Zerbst, 304 U.S. 458, 464 (1938) 
 538. Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (citation omitted). 
 539. See Rivera v. Illinois, 556 U.S. 148, 161 (2009). 
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A. A Missed Opportunity in Denying Certiorari 

Farmer v. United States, presenting the issue whether the “addition-
al duties” clause of the Federal Magistrates Act authorizes a magistrate 
judge to accept a felony guilty plea with the defendant’s consent, was re-
cently before the Supreme Court; the Court denied certiorari on January 
11, 2016.540 The Court should choose a like case in the future to address 
this issue because it is the subject of a well-recognized circuit split, affects 
the right of a criminal defendant to withdraw his guilty plea, and it in-
volves a recurring legal question.541 Importantly, whether the “additional 
duties” clause of the Federal Magistrates Act grants magistrate judges 
the permission to accept felony guilty pleas implicates a congressional 
“effort to separate a district court’s core duties from those that may be 
passed off to a magistrate.”542 

First, the Court should have granted certiorari because a magistrate 
judge’s ability or inability to accept a felony guilty plea will affect a de-
fendant’s right to withdraw his guilty plea.543 A defendant may withdraw 
his plea “for any reason or no reason” prior to a court’s acceptance of his 
plea.544 This is true “even where a magistrate had already overseen the 
colloquy, issued a report and recommendation, and the district court re-
ceived no timely objection.”545 After a court has accepted a defendant’s 
guilty plea, however, “defendant[s] must show a ‘fair and just reason’ to 
withdraw.”546 If a court denies the defendant’s request to withdraw his 
plea, an abuse of discretion standard is applied on review.547 Thus, 
“whether a magistrate can herself accept a plea or is instead limited to 
making a report and recommendation has significant consequences for a 
defendant’s rights” to withdraw his plea.548 

                                                                                                                                         
 540. Farmer v. United States, SCOTUSBLOG, http://www.scotusblog.com/case-files/cases/farmer-v-
united-states/ (last visited Feb. 15, 2016). 
 541. Petition for Writ of Certiorari, supra note 258, at 6–7, 15 (“[T]he Seventh Circuit has held, 
and the Ninth Circuit suggested, that magistrates may accept felony guilty pleas, while the Fourth, 
Tenth, and Eleventh Circuits have squarely held the opposite.”). The Brief of Respondent filed in op-
position acknowledges that “conflict in the circuits exists about the question,” but argues “it does not 
yet warrant [the] Court’s review.” Brief for the United States in Opposition, United States v. Farmer, 
599 F. App’x 525 (4th Cir. 2015), at *5, available at http://www.scotusblog.com/wp-content/uploads/ 
2015/12/15-182_farmer.pdf. 
 542. Petition for Writ of Certiorari, supra note 258, at 15. 
 543. Id. at 19. 
 544. Id. (quoting Fed. R. Crim. P. 11(d)(1)). 
 545. Id. at 20; see United States v. Dávila-Ruiz, 790 F.3d 249, 252 (1st Cir. 2015). (“Rule 11(d)(1) 
is clear as a bell: it renders a district court powerless to deny a plea-withdrawal motion when the mo-
tion is made before the plea has been accepted.”); United States v. Arami, 536 F.3d 479, 483 (5th Cir. 
2008) (“Rule 11(d)(1) is an absolute rule: a defendant has an absolute right to withdraw his or her 
guilty plea before the court accepts it.”). 
 546. Petition for Writ of Certiorari, supra note 258, at 20 (quoting Fed. R. Crim. P. 11(d)(2)(B)).  
 547. Id. (citing United States v. Symington, 781 F.3d 1308, 1312 (11th Cir. 2015); United States v. 
Fard, 775 F.3d 939, 943 (7th Cir. 2015); United States v. Kerr, 752 F.3d 206, 223–24 (2d Cir. 2014); 
United States v. Briggs, 623 F.3d 724, 727 (9th Cir. 2013)). 
 548. Petition for Writ of Certiorari, supra note 258, at 21 (quoting Fed. R. Crim. P. 11(d)(2)(B)). 
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Second, the Court should have granted certiorari based on the re-
currence of this issue.549 Since Harden was decided in 2014, the First and 
Fourth Circuits have seen arguments on Harden,550 and district courts 
have issued seventeen opinions addressing claims based on Harden.551 The 
prevalence of guilty pleas in our justice system further elevates the im-
portance of the issue.552 Plea bargaining “is not some adjunct to the crim-
inal justice system; it is the criminal justice system.”553 “Thanks to the ag-
gressive use of the ‘additional duties’ provision,” our criminal justice 
system “is increasingly administered in the first instance by magistrates, 
not Article III judges.”554 For example, in 2014, magistrate judges con-
ducted 182,230 criminal matters which arose from and fit within the “ad-
ditional duties” clause of the Act.555 This number is almost twice as great 
as the number of matters conducted by magistrate judges which fit within 
their criminal trial jurisdiction, at 106,654, and about half the amount of 
felony preliminary proceedings, amounting to 346,318.556 Further, almost 
30,000 guilty plea proceedings were conducted by magistrate judges.557 
This is almost half of the approximately 80,000 plea agreements en-
tered.558 These numbers warrant pause. 

The majority of jurisdictions are wrong.559 The Federal Magistrates 
Act “carefully delineates tasks that magistrate judges may perform.”560 
The Court has already determined that the Federal Magistrates Act does 
not allow magistrate judges to preside over felony trials,561 and the ac-
ceptance of “a felony guilty plea is equally if not more important” than 
presiding over a felony trial.562 Additionally, the Court has warned that 
the “additional duties” clause of the Federal Magistrates Act must not be 
construed in a way that would “overshadow[ ]” the meticulous limita-
tions that “go [ ] before [it].”563 “[T]he significant constitutional questions 
raised by allowing a magistrate to accept a felony guilty plea counsel in 
favor of a narrower interpretation of the ‘additional duties’ clause.”564 As 
the Court has recognized, “it has a duty ‘to correct . . . violations of a 

                                                                                                                                         
 549. Id. at 18. 
 550. See id.; United States v. Dávila-Ruiz, 790 F.3d 249, 249 (1st Cir. 2015). 
 551. Petition for Writ of Certiorari, supra note 258, at 19 (quoting Fed. R. Crim. P. 11(d)(2)(B)). 
 552. Id. at 16–17. 
 553. Missouri v. Frye, 132 S. Ct. 1399, 1407 (2012). 
 554. Petition for Writ of Certiorari, supra note 258, at 17 (quoting Fed. R. Crim. P. 11(d)(2)(B)). 
 555. Id. (citing U.S. Courts, Judicial Business, tbl. S-17 (2014)). 
 556. Id. (citing U.S. Courts, Judicial Business, tbl. S-17 (2014)). 
 557. Id. (citing U.S. Courts, Judicial Business, tbl. S-17 (2014)). Note, however, that the statistics 
do not distinguish between cases where magistrate judges impermissibly accepted felony guilty pleas 
and those in which a magistrate judge permissibly supervised the plea colloquy and made a report and 
recommendation to the district judge. Id. 
 558. Id. 
 559. See Petition for Writ of Certiorari, supra note 258, at 7 (quoting Fed. R. Crim. P. 
11(d)(2)(B)). 
 560. Id.  
 561. Id. 
 562. Id. 
 563. See id. at 13 (quoting United States v. Gonzalez, 533 U.S. 242, 245 (2008)). 
 564. Id. at 7–8. 
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statutory provision that embodies a strong policy concerning the proper 
administration of judicial business.’”565 

B. Automatic Reversal 

“Justice . . . is staying true to the set of principles we have about 
what we do when confronted about uncertainty . . . . On which side do we 
err? Do we err on the side depriving a human of liberty, or do we err on 
the side of a human being sustaining his claim to liberty?”566 

 
“Automatic reversal is strong medicine that should be reserved for 

constitutional errors that ‘always’ or ‘necessarily’ produce . . . unfair-
ness.”567 The rule of automatic reversal distinguishes between two types 
of errors: (1) trial errors and (2) structural errors.568 A trial error is one 
that occurs while presenting a case to the jury.569 Thus, a trial error may 
be assessed in light of other evidence presented.570 Trial errors are subject 
to a harmless error test. 571 Structural errors, on the other hand, do not oc-
cur during the presentation of the case to the jury, cannot be contextual-
ized and assessed on appeal, and/or affect the framework within which 
the trial proceeds.572 Whether a structural error has occurred is a categor-
ical determination not a case-specific one.573 Thus, courts need not look 
to each specific case to determine whether it requires reversal—if a crim-
inal conviction has been corrupted by a structural error, then the appel-
late court must automatically reverse the conviction.574 In practice, how-
ever, types of errors are not clearly defined.575 It is difficult for courts to 
determine which rights are too important to subject to the harmless error 
standard and thus demand automatic reversal.576 The Court has attempt-
ed to delineate constitutional errors that require automatic reversal by 
describing them as intrinsically harmful errors that “infect” the trial pro-
cess, and render a trial fundamentally unfair per se.577 Errors that have 
been determined structural and warrant automatic reversal of a convic-
tion include: 

[T]otal deprivation of the right to counsel, lack of an impartial trial 
judge, unlawful exclusion of grand jurors of defendant’s race, denial 

                                                                                                                                         
 565. Id. at 16 (quoting Nguyen v. United States, 539 U.S. 69, 78 (2003)). 
 566. Making a Murderer: The Last Person to See Teresa Alive, Season 1, Episode 5 at 37:44. 
 567. United States v. Gonzalez-Lopez, 548 U.S. 140, 159 (2006) (emphasis omitted). 
 568. See Steven M. Shepard, The Case Against Automatic Reversal of Structural Errors, 117 YALE 

L.J. 1180, 1182 (2008). 
 569. Arizona v. Fulminante, 499 U.S. 279, 307–08 (1991). 
 570. Id. 
 571. David A. Perez, Deal or No Deal? Remedying Ineffective Assistance of Counsel During Plea 
Bargaining, 120 YALE L.J. 1532, 1568 (2011). 
 572. Id. 
 573. See Neder v. United States, 527 U.S. 1, 14 (1999). 
 574. See Shepard, supra note 568, at 1182. 
 575. Id. at 1185. 
 576. Amy Knight Burns, Insurmountable Obstacles: Structural Errors, Procedural Default, and 
Ineffective Assistance, 64 STAN. L. REV. 727, 739 (2012). 
 577. Neder, 527 U.S. at 1. 
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of the right to self-representation at trial, denial of the right to pub-
lic trial, erroneous reasonable-doubt instructions, and seating of a 
juror who should have been removed for cause.578 

The issue is “whether a substantial right was implicated and whether the 
error calls into question the framework in which the defendant is 
judged.”579 While the Court has presented some guidance through its 
identification of types of structural errors, presently, the Court employs a 
type of “we know it when we see it” decision making procedure regard-
ing structural errors.580 

When presented with an error, an appellate court must first decide 
what type of error has occurred in the lower court.581 This Note argues 
that Article I judges adjudicating with the authority reserved for Article 
III judges constitutes a structural error,582 as “all errors ‘affecting the 
framework within which the trial proceeds,’ are structural” errors.583 
Fundamental unfairness and unreliability are the “touchstone[s]” of 
structural errors.584 Where a substantial right is implicated or where an 
error calls into question the framework through which a defendant is 
judged, automatic reversal is required. 585  

The court in Harbin held that the prosecution’s use of a peremptory 
strike in the middle of trial, which it had “saved” during jury selection, 
constituted a violation of the defendant’s due process rights.586 The court 
concluded that the prosecution’s error “defied harmless error analysis” 
since it “unilaterally” granted the prosecution “control over the composi-
tion of the jury.”587 The prosecution’s error impacted the defendant’s 
“substantial rights,” and the court held that this error required automatic 
reversal, as it “affect[ed] the framework within which the trial  
proceed[ed].”588 

The Court has acknowledged that when it is difficult to determine 
whether a particular error resulted in an unreliable verdict, then the safe 
course of action is for a court to assume it has done so, and that automat-
ic reversal is justified.589 When courts lack statutory authority, the result-
ing judgment is invalid as a matter of law.590 An Article I judge assuming 
the duties that rightfully belong in the hands of an Article III judge con-

                                                                                                                                         
 578. 12A KARL OAKES, CYCLOPEDIA OF FEDERAL PROCEDURE § 51:31 (3d ed. 2015). 
 579. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 14 (quoting 
United States v. Harbin, 250 F.3d 532, 543–44 (7th Cir. 2001)). 
 580. Elizabeth Price Foley & Robert M. Filiatrault, The Riddle of Harmless Error in Michigan, 46 

WAYNE L. REV. 423, 434 (2000). 
 581. See Shepard, supra note 568, at 1182. 
 582. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 15. 
 583. Id. at 13 (quoting United States v. Gonzales-Lopez, 548 U.S. 140, 159 (2006)). 
 584. Id. at 13–14 (quoting Gonzales-Lopez, 548 U.S. at 159). 
 585. See id. at 14 (quoting United States v. Harbin, 250 F.3d 532, 542–44 (7th Cir. 2001)). 
 586. Harbin, 250 F.3d at 541, 545. 
 587. Id. 
 588. Id. at 548. 
 589. Tom Stacy & Kim Dayton, Rethinking Harmless Constitutional Error, 88 COLUM. L. REV. 79, 
93 n.63 (1988). 
 590. See Rivera v. Illinois, 556 U.S. 148, 161 (2009). 
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stitutes a structural error that cannot be remedied by a defendant’s con-
sent. 591 It “implicates basic protections,” and renders the proceeding 
“fundamentally unfair or an unreliable vehicle for determining guilt or 
innocence.”592 An Article I judge’s administration of Article III judicial 
duties constitutes a “structural defect” that “affects the framework” of 
plea bargaining,593 and will always result in unfairness.594 

A defendant cannot consent to having a magistrate judge preside 
over his or her felony trial because, among other reasons, “the federal 
government seeks to vindicate ‘important national policies on a public 
stage’ through its prosecution of felonies” and through guilty pleas.595 In 
2003, about ninety-five percent of federal cases were disposed of through 
guilty pleas.596 This number increased to ninety-seven percent in 2012.597 
In a world of pleas rather than trials, the “adjudication of guilty pleas 
implicates important national policies.”598 The court in Dees has stated 
that “[i]rreparable harm would be done to the authority of the federal 
judiciary” if “fundamental proceedings,” such as presiding over a felony 
trial, and (as this Note argues) accepting a felony guilty plea, were “dele-
gated to non-Article III tribunals.”599 To remedy the wrong, courts may 
and should categorically reverse felony guilty pleas accepted by magis-
trate judges because, in such cases, magistrates have exceeded their 
granted authority.600 Thus, automatic reversal will be the most effective 
way to “vindicate” constitutional procedural rights,601 as well as the most 
cost-effective way of doing so, eliminating a categorically prejudicial er-
ror, and saving appellate courts from case-by-case determinations of 
whether a particular error was harmless in a particular case.602 
 

C. The Funding Problem: Capping Freedom and Liberty 

 “[C]ourts create constitutional procedural rights, . . . legislative un-
derfunding undercuts these guarantees in practice.”603 

                                                                                                                                         
 591. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 15. 
 592. Id. at 14 (quoting Harbin, 250 F.3d at 542). 
 593. Id. 
 594. See United States v. Gonzalez-Lopez, 548 U.S. 140, 159 (2006). 
 595. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 15 (citing 
United States v. Dees, 125 F.3d 261, 266–67 (5th Cir. 1997)). 
 596. Devers, supra note 7. 
 597. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 15. 
 598. Id. 
  599. Dees, 125 F.3d at 267. 
 600. See id. 
 601. See Charles J. Ogletree, Jr., Comment, Arizona v. Fulminate: The Harm of Applying Harm-
less Error to Coerced Confessions, 105 HARV. L. REV. 152, 172 (1991). 
 602. See Philip J. Mause, Harmless Constitutional Error: The Implications of Chapman v. Califor-
nia, 53 MINN. L. REV. 519, 535–37 (1969). 
 603. Stephanos Bibas, The Psychology of Hindsight and After-the-Fact Review of Ineffective Assis-
tance of Counsel, 2004 UTAH L. REV. 11, 88 (2004) (citing William J. Stuntz, The Uneasy Relationship 
Between Criminal Procedure and Criminal Justice, 107 YALE L.J. 6–7, 65–67 (1997)). 
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1. “You Get What You Pay For[?]”:604 More Protections for Pleas 

Plea bargaining does not necessarily follow expected trial out-
comes.605 Gideon v. Wainwright,606 in guaranteeing all felony criminal de-
fendants the right to an attorney,607 was believed to be a major step for 
criminal defendants toward realizing equality before the law.608 In prac-
tice, however, attorneys who have been intoxicated and asleep during 
trial have been deemed “effective” by courts.609 At the bargaining stage, 
just as at trial, criminal defendants are often disadvantaged because their 
defense attorneys are “inexperienced, inept, underfunded, or over-
worked,” contributing to poor plea bargaining.610 The shortcomings of 
the law in practice are especially evident in the plea bargaining context in 
part because “standards for effective assistance of counsel, which are al-
ready lax, have been focused almost exclusively on mistakes at trial or in 
preparing for trial.”611 An ineffective assistance of counsel doctrine that is 
focused on trial preparation and trial work does not necessarily effective-
ly protect the defendant against plea bargaining mistakes.612 Rather than 
continuing to treat this problem as “one of bad apples,” we should real-
ize that it is a “design issue” in our criminal justice system.613 Bar commit-
tees should create standards of care, training guides,614 and a feedback 
system by taking a hard look at what is currently “falling through the 
cracks.”615 

More concerning, however, is not that attorneys representing indi-
gent defendants are incompetent or unqualified, but that they lack the 
resources necessary to effectively defend their clients.616 Attorneys that 
are paid inadequately and have scant resources to prepare a defense feel 
pressured to advise their clients to plead guilty.617 Ideally, legislatures 
would increase the indigent defense funding, as reformers have been urg-
ing for decades618—we cannot afford to wait any longer. 

“[T]he right to counsel exists doctrinally, the inadequate funding of 
indigent defense threatens what remains of the right.”619 In 1999, the U.S. 

                                                                                                                                         
 604. Frank H. Easterbrook, Plea Bargaining as Compromise, 101 YALE L.J. 1969, 1974 (1992). 
 605. Stephanos Bibas, The Duties of Non-Judicial Actors in Ensuring Competent Negotiation, Re-
search Paper No. 13-16, U PENN LAW 625, 625 (2013) [hereinafter The Duties of Non-Judicial Actors]. 
 606. 372 U.S. 335 (1963). 
 607. Id. at 344. 
 608. Effectively Ineffective: The Failure of Courts to Address Underfunded Indigent Defense Sys-
tems, Note, 118 HARV. L. REV. 1731, 1733 (2005) [hereinafter Effectively Ineffective]. 
 609. Id. at 1731. 
 610. The Duties of Non-Judicial Actors, supra note 605, at 625. 
 611. Id. at 625–26. 
 612. Id. at 626. 
 613. Id. at 628. 
 614. Id. 
 615. Id. 
 616. Effectively Ineffective, supra note 608, at 1731. 
 617. Id. at 1735. 
 618. The Duties of Non-Judicial Actors, supra note 605, at 626. 
 619. Effectively Ineffective, supra note 608, at 1734. 
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was spending over $97.5 billion annually on criminal justice.620 Over half 
of the $97.5 billion was spent on the police and prosecution, while indi-
gent defense received a measly 1.3–2% of it.621 Some states, including 
Louisiana and Alabama, rely on traffic tickets or court filings to fund in-
digent defense, which has led to systemic underfunding.622 States impose 
caps on appointed attorneys’ fees, limiting fees to as little as $11.84 an 
hour, even in capital cases.623 Attorneys’ fees can fall below the minimum 
wage in states where flat fees, ranging from a few hundred to one thou-
sand dollars, are imposed per case.624 This strips attorneys of an ability to 
prepare a sufficient defense.625 “A society professing the inestimable val-
ue of liberty, yet prepared to pay more than $20,000 per year to incarcer-
ate a person, should be willing to pay the market cost of supplying de-
fense services.”626 

Legislatures should reexamine and reform indigent systems.627 The 
system in its current form does not enable indigent defense attorneys to 
provide adequate representation.628 The problem, of course, is that 
“[l]egislatures are by nature majoritarian institutions populated by politi-
cally self-interested actors, whereas the beneficiaries of indigent defense 
programs are typically numerical, economic, and ethnic minorities.”629 
There is an inherent imbalance of powers and misalignment of interests. 
Regardless, this is a legislative prerogrative,630 and the underfunded inad-
equate system is begging for overhaul,631 as is demonstrated through des-
perate attempts to delegate to magistrates what must be left in the hands 
of Article III tribunals. “[F]unding for indigent defense is so critical to 
the provision of the right to counsel,” that the legislature must expend 
more funds to meet the constitutional threshold.632 There is a shortage of 
“willing, qualified, and experienced attorneys” for indigent defense, and 
it is largely due to “a payment structure that makes the discharge of their 
obligations economically difficult and, at times, impossible.”633 Paying the 
market cost of defense services “will improve deterrence and cut the ex-
pense of imprisonment.”634 This includes “the production foregone,” but 

                                                                                                                                         
 620. Id. at 608; DAVID COLE, NO EQUAL JUSTICE 64 (1999). 
 621. COLE, supra note 620, at 64. 
 622. Effectively Ineffective, supra note 608, at 1734; Stephen B. Bright, Counsel for the Poor: The 
Death Sentence Not for the Worst Crime but for the Worst Lawyer, 103 YALE L.J. 1835, 1852 (1994). 
  623. Effectively Ineffective, supra note 608, at 1734; Bright, supra note 622, at 1852. 
 624. Effectively Ineffective, supra note 608, at 1734; Bright, supra note 622, at 1853. 
 625. Effectively Ineffective, supra note 608, at 1734–35. 
 626. Easterbrook, supra note 604, at 1974. 
 627. See Effectively Ineffective, supra note 608, at 1743.  
 628. Id. 
 629. Id. at 1743–44. 
 630. But see id. at 1744. 
 631. See id.; Richard M. Frank, The Scorpions’ Dance: Judicially Mandated Attorney’s Fees—The 
Legislative Response and Separation-of-Powers Implications, 1 EMERGING ISSUES ST. CONST. L. 73, 88 
(1988). 
 632. Effectively Ineffective, supra note 608, at 1746.  
 633. Id. at 1749. 
 634. Easterbrook, supra note 604, at 1974. 
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also “the value of freedom”—priceless, one would think.635 “The Medi-
care system pays the market price for medical services; the military sys-
tem pays the market price for soldiers and aircraft carriers; the criminal 
justice system should pay the market price for legal services.”636 Our legal 
system “requires the loser to pay the winner’s legal expenses in antitrust, 
securities, and civil rights litigation.”637 Why demand less in criminal liti-
gation? If defendants prevailing at or before trial were reimbursed for 
the market cost of legal assistance, such a system, promising compensa-
tion, would surely attract counsel to criminal litigation, as it does in anti-
trust and civil rights litigation.638 Greater accuracy at and before trial 
“would redound to social (and private) benefit at the bargaining stage.”639 

2. Creation of More Judgeships 

Congress should authorize more Article III judgeships because do-
ing so will ease the burdens facing our congested judicial system, current-
ly one of the most compelling reasons, if there can be one, for allowing 
magistrate judges to accept felony guilty pleas at the sacrifice of constitu-
tional rights. Legislation would allow the judiciary to “promptly, eco-
nomically, and fairly decide the increasing cases.”640 The creation of new 
judgeships could take a variety of forms, including, among others, (1) ad-
ditional permanent judgeships, (2) new temporary judgeships, and (3) 
the conversion of temporary judgeships to permanent positions.641 The 
creation of additional judgeships is in the hands of the General Assem-
bly,642 and the legislature has the exclusive authority under the Constitu-
tion to determine the number of judgeships in each circuit.643 Thus, there 
is no limit to the number of judgeships that we may have. 

An increase in the number of judges on the bench will, at least par-
tially, reduce the heavy caseloads of most districts.644 Congress last passed 
comprehensive legislation authorizing additional judgeships in 1990.645 
Since 1990, district courts have experienced a thirty-eight percent growth 
                                                                                                                                         
 635. Id. 
 636. Id. 
 637. Id. 
 638. Id. 
 639. Id. 
 640. Carl Tobias, Considering Comprehensive Federal Judgeships Legislation, THE HILL (Sept. 10, 
2013, 12:00 PM), http://thehill.com/blogs/congress-blog/judicial/321179-considering-comprehensive-
federal-judgeships-legislation. 
 641. Charles W. Nihan & Harvey Rishikof, Rethinking the Federal Court System: Thinking the 
Unthinkable, 14 MISS. C. L. REV. 349, 366 n.58 (1994). 
 642. Brief and Appendix of Defendants-Appellants at 1–2, Bridges v. State Bd. of Elections, 856 
N.E.2d 445 (Ill. 2006) (No. 102489), 2006 WL 3244640, at *1; see ILL. CONST. art. VI, §§ 7(b), 12(e); 
McDunn v. Williams, 620 N.E.2d 385, 395 (Ill. 1993); Hirschfield v. Barrett, 239 N.E.2d 831, 833–35 
(Ill. 1968).  
 643. See ILL. CONST. art. VI, §§ 7(b), 12(e). 
 644. Christopher D. Bryan, The Role of Law Clerks in Reducing Judicial Backlog, 36 COLO. LAW. 
91, 93 (2007). 
 645. Resolution Adopted by the House of Delegates, 115 A.B.A. 1, 2 (2013), available at http:// 
www.americanbar.org/content/dam/aba/administrative/federal_judicial_improvements/2013_hod_annu
al_meeting_115.authcheckdam.pdf. 
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in caseloads, but only a four percent growth in judgeships.646 The Judicial 
Conference of the United States has identified five federal districts—(1) 
the Eastern District of California, (2) the Eastern District of Texas, (3) 
the Western District of Texas, (4) the District of Arizona, and (5) the 
District of Delaware—where judges experience weighted caseloads that 
shockingly exceed seven hundred cases per judge.647 In the Eastern Dis-
trict of California and the Eastern District of Texas, the weighted case-
load outrageously surpasses one thousand cases per judge.648 In 2012, the 
national average was five hundred and twenty cases per judge.649 The Ju-
dicial Conference recommends a weighted caseload of four hundred and 
thirty per judgeship.650 These staggering numbers indicate a dire need for 
additional judgeships. Districts are overwhelmed, and this has resulted in 
a desire to take impermissible shortcuts for the sake of efficiency, such as 
the delegation of the acceptance of felony guilty pleas to magistrate 
judges. 

As an added bonus, with the establishment of extra judgeships the 
availability and accessibility of clerkships to practicing attorneys will nat-
urally follow. There are innumerable benefits associated with clerkships 
that will inevitably yield internal rewards to an attorney, such as im-
provements in analytical skills, as well as superior preparation for a suc-
cessful practice.651 It is likewise true that additional clerkships will yield 
external social benefits to the judicial system as a whole. Judicial clerks 
are valuable to docket management and assisting judges with day-to-day 
duties in chambers.652 Thus, additional clerks will work to reduce delays 
due to judicial backlog653 by serving as supplementary aides to judges 
with crowded dockets,654 and acting as another mechanism to combat the 
challenges posed by the overburdened system. This will reduce the temp-
tation to assign to magistrate judges duties that rightfully must remain 
with Article III judges. 

                                                                                                                                         
 646. Id. 
 647. Id. at 2 n.1 (“In an effort to assess actual workload per judge, the Judicial Conference of the 
United States uses a formula for determining weighted filings as a means of accounting for differences 
in the time required for judges to resolve various types of civil and criminal actions. At present, the 
average civil case or criminal defendant each receives a weight of approximately 1.0. For more time-
consuming cases, higher weights are assessed (e.g., a death penalty habeas corpus case is assigned a 
weight of 12.89), while cases demanding relatively little time from district judges receive lower weights 
(e.g., a defaulted student loan case is assigned a weight of 0.10). The total ‘weighted filings per judge-
ship’ is the sum of all weights assigned to civil cases and criminal defendants, divided by the number of 
authorized judgeships.”).  
 648. Id. at 2.  
 649. Id. 
 650. Id. 
 651. Bryan, supra note 644, at 93. 
 652. Id. at 91. 
 653. Id. at 93. 
 654. Id. at 91. 
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V. CONCLUSION 

“Surely the Constitution does not put . . . the legislative branch . . . 
in the position of a television quiz show contestant so that when a given 
period of time has elapsed and a problem remains unresolved,” it “may 
press a buzzer and take its turn at fashioning a solution.”655 
 

“If the procedure undermines important values . . . we should reject 
it no matter how efficient it is.”656 The acceptance of a felony guilty plea 
by a magistrate judge, rather than an Article III judge, is a violation of 
the Federal Magistrates Act, Rule 59 of the Federal Rules of Criminal 
Procedure, and Article III of the U.S. Constitution. Only Article III 
judges have the authority to accept felony guilty pleas, as “the effect of a 
magistrate judge exercising nonexistent authority to adjudicate guilt 
taints the basic protections afforded by the Constitution.”657 The ac-
ceptance of a felony guilty plea by a magistrate judge is not among the 
powers expressly enumerated by the Federal Magistrates Act, nor is it 
one that can reasonably be considered a mere “additional duty,” as it is 
similar in respect to a felony trial and conclusively determines a criminal 
defendant’s fate. Under Rule 59 of the Federal Rules of Criminal Proce-
dure, and in employing the canon of construction noscitur a sociis, the 
acceptance of a guilty plea constitutes a “dispositive” or an outcome-
determinative matter, permitting a magistrate judge only to render a rec-
ommendation to an Article III judge, but not a final determination.658 
Lastly, the entrance of judgment on a felony guilty plea by a magistrate 
judge oversteps structural constitutional protections founded for the de-
fense of the accused and the justice system as a whole. Structural consti-
tutional protections may not be waived, nor may they be circumvented 
by Congress, and the acceptance of a felony guilty plea by an Article I 
judge conflicts with separation of powers principles, as this is a duty re-
served solely to politically insulated Article III judges. 

As the court dockets continue to overflow, the desire for efficiency 
and the rationale that the majority of circuits have adopted for allowing 
magistrate judges to accept felony guilty pleas will look increasingly at-
tractive. Thus, it is especially vital to recognize and remember the finality 
of guilty pleas, and the constitutional safeguards that the Framers in-
tended to serve as fundamental rights, and not disposable gifts. 

 

                                                                                                                                         
 655. Obergefell v. Hodges, 135 S. Ct. 2584, 2624 (2015) (Roberts, C.J., dissenting) 
 656. Stephanos Bibas, Harmonizing Substantive-Criminal Law-Values and Criminal Procedure: 
The Case of Alford and Nolo Contendere Pleas, 88 CORNELL L. REV. 1361, 1362 (2003). 
 657. Brief and Required Short Appendix of Defendant-Appellant, supra note 351, at 22. 
 658. See FED. R. CRIM. P. 59. 


