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THE “SAFETY VALVE” PROVISION: SHOULD THE 
GOVERNMENT GET AN AUTOMATIC SHUT-OFF VALVE? 

JEFFREY J. SHEBESTA 

In this note the author identifies and analyzes a split in the fed-
eral circuit courts over section 5C1.2 in the United States Sentencing 
Guidelines.  The Guidelines offer defendants relief from mandatory 
minimum sentences if the defendants satisfy the requirements of sec-
tion 5C1.2, the safety valve provision.  Courts have interpreted the re-
quirements for safety valve relief differently. 

Specifically, the circuits disagree about whether a defendant who 
lies to the police before finally making a complete and truthful state-
ment as required by the provision is eligible for safety valve relief.  
The First and Seventh Circuits disqualify defendants once they make 
false statements to the police.  Even if a defendant in these circuits ul-
timately makes a complete and truthful statement within the required 
time frame, no safety valve sentence reduction is available to them.  In 
contrast, the Second, Eighth and Ninth Circuits adopt a plain mean-
ing interpretation and consider only whether the defendant makes a 
complete and truthful statement before the statutory deadline.  Prior 
false statements do not disqualify defendants in these circuits.  The 
author examines weaknesses in the first interpretation and suggests 
that the plain meaning interpretation is more aligned with accepted 
principles of statutory interpretation and the purpose of the safety 
valve provision. 

I. INTRODUCTION 

On April 5, 1996, an Illinois state trooper stopped John Ramunno 
and a subsequent search of his van turned up 198 kilograms of cocaine.1  
Ramunno pled guilty to one charge of cocaine conspiracy and one charge 
of cocaine possession.2  At sentencing, Ramunno requested that the dis-
trict court reduce his mandatory minimum sentence according to the 
safety valve provision, section 5C1.2, of the United States Sentencing 
Guidelines.3  The safety valve provision allows certain defendants to be 
sentenced below what ordinarily would be a mandatory minimum sen-

 

 1. See United States v. Ramunno, 133 F.3d 476, 478 (7th Cir. 1998). 
 2. Id. at 477. 
 3. See id. at 480. 
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tence if the defendant satisfies five requirements.4  The fifth requirement 
is “the defendant . . . truthfully provide[s] to the Government all infor-
mation and evidence concerning the offense.”5  Because Ramunno had 
repeatedly lied to government investigators about the proceeds of the 
trade, on appeal the Seventh Circuit found “[t]his, in short, is not a re-
cord of good-faith cooperation” and denied Ramunno’s request for ap-
plication of section 5C1.2.6  Ramunno’s sentence of 262 months in prison, 
five years supervised release, and a $5,000 fine was upheld.7 

On April 14, 1997, Elliot Brownlee pleaded guilty to six counts in-
volving conspiracy to possess with intent to distribute cocaine base and 
cocaine, possession of cocaine base and cocaine, and distribution of co-
caine base and cocaine.8  Like Ramunno, Brownlee did not disclose the 
source of the drugs at the time of arrest, nor when given further oppor-
tunities.9  On the morning of his sentencing hearing, however, Brownlee 
told the prosecutor and case agent that the source of the cocaine was one 
of his codefendants.10  The district court for the Middle District of Flor-
ida did not give Brownlee the safety valve sentence reduction and he was 
sentenced to 120 months in prison.11  On appeal, “the government ar-
gue[d] that the court should read § 5C1.2(5) as requiring a defendant to 
disclose all information in good faith.”12  The Eleventh Circuit disagreed, 
stating “[n]othing in the statute suggests that a defendant who previously 
lied or withheld information from the government is automatically dis-
qualified from safety-valve relief.”13  The court of appeals vacated 
Brownlee’s sentence and remanded it back to the district court for a re-
duction in the sentence according to section 5C1.2.14 

How did Brownlee get his mandatory minimum sentence reduced 
under the safety valve provision and Ramunno not, when they both pre-
viously lied to the government about their drug trade before attempting 
to admit the truth?  The circuits are split when interpreting the require-
ments of USSG section 5C1.2.15  The confusion can be attributed to the 
vague nature of the statute and differing levels of cooperation by defen-
dants applying for safety valve relief.  Unfortunately, this has led to dif-
ferent sentences for different defendants in similar situations.  The courts 
must adopt a uniform interpretation of USSG section 5C1.2 and apply it 
 

 4. 18 U.S.C. § 3553(f) (1994). 
 5. Id. § 3553(f)(5). 
 6. Ramunno, 133 F.3d at 482. 
 7. See id. at 477, 480. 
 8. United States v. Brownlee, 204 F.3d 1302, 1303 (11th Cir. 2000). 
 9. Id. 
 10. Id. at 1303–04. 
 11. Id. at 1304. 
 12. Id. 
 13. Id. (citation omitted). 
 14. See id. at 1305. 
 15. Compare United States v. Ramunno, 133 F.3d 476 (7th Cir. 1998), and United States v. Ar-
rington, 73 F.3d 144 (7th Cir. 1996), with Brownlee, 204 F.3d at 1302, and United States v. Schreiber, 
191 F.3d 103 (2d Cir. 1999). 
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consistently in order to ensure that each defendant has the right to fair 
sentencing.16 

Courts have encountered three issues when interpreting the re-
quirements of USSG section 5C1.2.  First, should a defendant who ini-
tially lies to the government automatically be disqualified from a safety 
valve reduction even if the defendant ultimately makes a complete and 
truthful statement?  Second, what is the statutory deadline for making a 
complete and truthful statement to the government?  Finally, how and to 
whom should the safety valve statement be made?  Since the safety valve 
provision was enacted in 1994,17 courts have struggled to come up with 
answers to all three of these questions. 

With regards to the first question, this note proposes that courts in-
terpret section 5C1.2 according to a plain-language reading of the statute.  
In support of this proposition, Part II will explore the history of sentenc-
ing and the recent changes in federal sentencing under the Sentencing 
Reform Act of 1994.18  In Part III.A., this note will examine the different 
circuit court interpretations of the phrase “truthfully provided to the 
Government” found in section 5C1.2(5).19 

The guidelines state the safety valve statement must be made “not 
later than the time of the sentencing hearing.”20  Part III.B. will examine 
the different circuit opinions as to the proper deadline for a safety valve 
statement.21 

Finally, although the statute states the defendant must truthfully 
provide all information to the government,22 it lacks details about how 
the statement should be provided (by letter, during an interview, or at 
the sentencing hearing) and to whom the statement should be made 
(judge, federal official, or federal prosecutor).  Part III.C. will examine 
the problem more closely.23 

II. BACKGROUND 

A. Sentencing Before 1994 

Traditionally, Congress enacted statutes with only maximum, not 
minimum, sentences for federal crimes, and federal judges had the dis-

 

 16. The Eighth Amendment states, “[e]xcessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted.”  U.S. CONST. amend. VIII. 
 17. See 18 U.S.C. § 3553 (1994); Fred A. Bernstein, Discretion Redux—Mandatory Minimums, 
Federal Judges, and the “Safety Valve” Provision of the 1994 Crime Act, 20 U. DAYTON L. REV. 765 
(1995). 
 18. See infra Part II. 
 19. See 18 U.S.C. § 3553(f)(5); infra Part III.A. 
 20. 18 U.S.C § 3553(f)(5). 
 21. See infra Part III.B. 
 22. See 18 U.S.C. § 3553(f)(5). 
 23. See infra Part III.C. 
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cretion to impose up to the maximum sentence.24  When determining a 
particular defendant’s sentence, most judges would consider mitigating 
factors, aggravating factors, and the uncharged conduct of the defen-
dant.25  But because factors such as race, gender, and socioeconomic 
status started to affect sentencing, critics of the discretionary system gen-
erated support from around the country for a sentencing system that 
could limit judicial discretion and thus increase uniformity in sentenc-
ing.26  One answer to the problem was to use mandatory minimum sen-
tencing.  Mandatory minimums are statutory provisions binding courts to 
impose specific criminal penalties for certain criminal conduct.27  In the 
past, Congress had enacted mandatory minimum sentences for specific 
crimes28 (for example, in 1956 to combat the illicit use of drugs29).  After 
falling from favor with many judges and prosecutors, however, Congress 
repealed these mandatory minimum sentences for drug crimes in 1970.30 

In 1984, stating that the sentencing process was “unpredictable and 
divergent,” Congress passed the Comprehensive Crime Control Act.31  
The new act reinstated mandatory minimum sentences for drug offenses 
because Congress believed mandatory minimums would provide “just 
punishment and strong deterrence” against drug trafficking.32  In 1984, 
1986,33 1988, and 1990, Congress passed laws that included increasingly 
severe mandatory minimum sentences.34  The mandatory minimum sen-
tences took away all discretion from the judge in sentencing.35  Whereas, 
 

 24. See Philip Oliss, Mandatory Minimum Sentencing: Discretion, the Safety Valve, and the Sen-
tencing Guidelines, 63 U. CIN. L. REV. 1851, 1851 (1995). 
 25. See Jane L. Froyd, Safety Valve Failure: Low-Level Drug Offenders and the Federal Sentenc-
ing Guidelines, 94 NW. U. L. REV. 1471, 1473 (2000). 
 26. See id. at 1473–74. 
 27. Michael M. Baylson, Mandatory Minimum Sentences: A Federal Prosecutor’s Viewpoint, 40 
FED. B. NEWS & J. 167 (1993). 
 28. Marc Miller & Daniel J. Freed, Editors’ Observations, The Chasm Between the Judiciary and 
Congress over Mandatory Minimum Sentences, 6 FED. SENTENCING REP. 59 (1993). 
 29. See Oliss, supra note 24, at 1851 (citing Narcotic Control Act of 1956, Pub. L. No. 84-728, 70 
Stat. 651 (1956)). 
 30. See U.S. SENTENCING COMM’N, SPECIAL REPORT TO THE CONGRESS: MANDATORY 

MINIMUM PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM 6 (1991) [hereinafter SPECIAL 

REPORT].  One reason why the mandatory minimum sentencing rules were repealed was that prosecu-
tors were reluctant to prosecute crimes with such harsh penalties and that yielded fewer convictions.  
Id. at 6–7. 
 31. See Oliss, supra note 24, at 1852 (citing Comprehensive Crime Control Act of 1984, Pub. L. 
No. 98-473, 98 Stat. 1976 (1984)). 
 32. Id. at 1853.  The 1984 Act also eliminated early parole and limited credit for “good time” in 
prison.  See H.R. REP. NO. 103-460, at 3 (1994).  Thus, it was more than likely that a defendant sen-
tenced to a mandatory minimum sentence would spend that amount of time in jail and no less. 
 33. The Anti-Drug Abuse Act of 1986 in part was a response to Maryland basketball star Len 
Bias’s cocaine-related death on the day after he was chosen by the Boston Celtics as the first overall 
pick in the NBA draft.  See Froyd, supra note 25, at 1486 (citing Oliss, supra note 24, at 1853). 
 34. Miller & Freed, supra note 28, at 59.  Of the approximately 60,000 cases sentenced pursuant 
to mandatory minimums from 1984 to 1990, four statutes accounted for approximately ninety-four 
percent of the cases.  See SPECIAL REPORT, supra note 30, at 10.  Three of the four statutes involve 
drug violations.  See id. 
 35. See Oliss, supra note 24, at 1854.  Members of the judiciary argued that mandatory minimum 
sentences were inconsistent with the requirement in 18 U.S.C. § 3553(a) that sentences be based on the 
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under the old sentencing guidelines, the judges “follow[ed] an objective 
methodology for determining the appropriate sentencing range for a par-
ticular offender,”36 the new guidelines had fixed sentences.37  One of the 
reasons behind the mandatory minimum sentences was to remove judi-
cial discretion from sentencing.38  Because judges could not sentence de-
fendants on a case-by-case basis, in essence they were forced to “sen-
tence crimes, not criminals.”39  With the enactment of the drug 
mandatory minimums, it seems Congress focused its efforts on the mid- 
to high-level drug dealers, and not the less severe cases.40 

Only in exceptional circumstances could a defendant be sentenced 
below the mandatory minimum sentence.  One such circumstance was 
when the prosecution made a motion requesting a lower sentence based 
“on a defendant’s substantial assistance to the prosecutor.”41  This excep-
tion to the mandatory minimum sentences took away the power of dis-
cretion previously in the hands of judges before the 1984 Act, and it put 
that power in the hands of prosecutors.42  Mandatory minimums only be-
come applicable when the federal prosecutor elects to charge the defen-

 

“nature and circumstances of the offense” and the “history and characteristics of the defendant.”  18 
U.S.C. § 3553(a) (1994); Miller & Freed, supra note 28, at 59. 
 36. Oliss, supra note 24, at 1853; see also U.S. SENTENCING GUIDELINES MANUAL § 1B1.1 
(2000).  The court must first determine the baseline sentence, or base offense level, for a particular 
offense.  See SPECIAL REPORT, supra note 30, at 21.  The court then adjusts the base offense level up-
ward or downward depending on whether specific offense characteristics (specified in the applicable 
guideline) are present in order to arrive at the “adjusted” base level.  See id.  Next, the court adjusts 
the “adjusted” base level by determining whether certain generic adjustments (which can apply to any 
offense) apply to the base offense level.  Id. at 22.  The defendant can get the “adjusted” base offense 
level reduced for acceptance of personal responsibility for his criminal conduct.  Id. at 23.  The court 
then determines the offender’s criminal history, primarily based on prior convictions.  Id. at 24.  These 
numbers are referenced on a table to determine the appropriate sentencing range, expressed in terms 
of months in prison.  See id. at 25. 
 37. The minimum penalties were triggered by the type and quantity of the controlled substance 
involved in the offense.  See H.R. REP. NO. 103-460, at 3.  There were two tiers of mandatory mini-
mums:  five-year and ten-year prison terms.  See id. 
 38. Oliss, supra note 24, at 1883. 
 39. Don J. DeBenedictis, How Long Is Too Long?, A.B.A. J., Oct. 1993, at 74.  The major ar-
gument made against mandatory minimums is they rob judges “of all discretion and treat all defen-
dants as interchangeable.”  Id. at 75.  However, the goal was to focus more on offense characteristics, 
such as the offense itself and the offender’s criminal history, and to ignore the offender characteristics, 
such as family, community ties, education, and employment.  Froyd, supra note 25, at 1478. 
 40. SPECIAL REPORT, supra note 30, at 28–29. 
 41. Jon M. Sands, How Does the Safety Valve Work? Sentencing Issues Under 18 U.S.C. § 3553(f) 
and U.S.S.G. § 5C1.2, CHAMPION, Dec. 1996, at 37.  In addition to the safety valve, the “substantial 
assistance” provision in 18 U.S.C. § 3553(e) is another way for the defendant to get sentenced below 
the mandatory minimum sentence.  See 18 U.S.C. § 3553(e) (1994).  “Upon motion from the Govern-
ment, the court shall have the authority to impose a sentence below a level established by statute as 
minimum sentence so as to reflect a defendant’s substantial assistance in the investigation or prosecu-
tion of another person who has committed an offense.”  Id.  The Supreme Court in Melendez v. United 
States held that § “3553(e) requires a Government motion requesting or authorizing the district court 
to ‘impose a sentence below a level established by statute as minimum sentence’ before the court may 
impose such a sentence.”  Melendez v. United States, 518 U.S. 120, 125–26 (1996). 
 42. See SPECIAL REPORT, supra note 30, at 32; see also United States v. Williams, 746 F. Supp. 
1076, 1082 (C.D. Utah 1990) (noting that the result of mandatory minimum sentencing would result in 
“de facto sentencing by police and prosecutor”); Oliss, supra note 24, at 1854. 
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dant under a mandatory minimum statute and the defendant is con-
victed.43  State prosecutors could use their power to refer a case to fed-
eral prosecutors as a way to coerce defendants to enter guilty pleas in 
state court and thus avoid federal mandatory penalties.44  Federal prose-
cutors could use their discretion in deciding whether to move for a lower 
sentence in exchange for “substantial assistance” as a strong bargaining 
chip against the defendant.45  This use of prosecutorial power may have 
allowed prosecutors to obtain many more guilty pleas from defendants 
who wanted to avoid the harsh mandatory penalties. 

In addition, when applying for the “substantial assistance” reduc-
tion, “more culpable defendants who could provide the Government 
with new or useful information about drug sources fared better under 
[section] 3553(e) than lower-level offenders, such as drug couriers or 
‘mules,’ who typically have less knowledge.”46  Another problem with the 
1984 Act was that first-time, low-level drug offenders were sentenced to 
prison terms that were intended for drug kingpins.47  The inability of 
judges to depart from mandatory minimums without a substantial assis-
tance motion resulted in inverted sentencing.48  Inverted sentencing is the 
paradox that allows knowledgeable and highly culpable offenders to es-
cape the mandatory sentences, while the less culpable offenders with lit-
tle knowledge get the harsh penalties.49  Because the knowledgeable of-
fenders had more information, they were more likely to get a substantial 
assistance motion from the prosecutor.  Thus, the knowledgeable offend-
ers could receive less than the mandatory minimum sentence whereas the 
less knowledgeable offenders could not.  Finally, in 1990, a Sentencing 
Commission report found that “mandatory minimum sentencing laws 
shift[ed] discretion from judges to prosecutors, result[ed] in higher trial 

 

 43. See SPECIAL REPORT, supra note 30, at 31–32. 
The manner in which prosecutorial discretion is exercised in charge selection, filing of informa-
tions to trigger mandatory enhancements based on prior convictions, plea bargaining, and the 
making of motions for sentence reduction based on a defendant’s substantial assistance in the in-
vestigation of other crimes, determine the extent and consistency with which statutory minimum 
sentences are actually applied. 

Id. 
 44. Eric Schlosser, Marijuana and the Law, ATLANTIC MONTHLY, Sept. 1994, at 84, 89. 
 45. See Froyd, supra note 25, at 1489; Stephen J. Schulhofer, Rethinking Mandatory Minimums, 
28 WAKE FOREST L. REV. 199, 212–13 (1993). 
 46. United States v. Shrestha, 86 F.3d 935, 938 (9th Cir. 1996) (citations omitted). 
 47. Oliss, supra note 24, at 1885.  “‘The draconian sentences mandated for drug couriers are 
adopted to punish a stereotypical drug dealer . . . .’”  Miller & Freed, supra note 28, at 61 (quoting 
Judge John Martin of the Southern District of New York). 
 48. See Oliss, supra note 24, at 1863.  Statistics from 1992 help illustrate the point.  Eighty-eight 
percent of offenders convicted under a statute that carried a mandatory minimum prison term commit-
ted drug trafficking offenses.  See Barbara S. Vincent & Paul J. Hofer, The Consequences of Manda-
tory Minimum Prison Terms: A Summary of Recent Findings, 7 FED. SENTENCING REP. 33, 35 (1994).  
“Eighty-five percent of the offenders convicted under mandatory minimum statutes did not play an 
aggravating role in the offense.”  Id.  “Weapons were not involved in [seventy-seven] percent of the 
offenses.”  Id.  Finally, eighty-one percent of offenders convicted were judged unable to pay.  Id. 
 49. See Oliss, supra note 24, at 1863.  For an argument on mandatory minimum sentencing’s dis-
parate impact on women, see Froyd, supra note 25, at 1494–95. 
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rates and case processing times, arbitrarily fail[ed] to acknowledge sali-
ent differences between cases, and often punish[ed] minor offenders 
much more harshly than anyone involved believed warranted.”50 

B. Sentencing After 1994 

In light of the problems with the mandatory minimum sentencing 
guidelines, change was needed.51  This change came on August 25, 1994, 
when “Congress enacted a [statute] allowing judges to avoid applying 
mandatory minimum sentences for many first-time drug [offenders].52  
Section 80001(a) of the Violent Crime Control and Law Enforcement 
Act of 1994 became known as the safety valve provision and outlined the 
five requirements necessary for a court to find before departing from a 
mandatory sentence.53  The Act permitted a narrow class of defendants 
(who are the least culpable participants in the offense) to receive “strictly 
regulated reductions in prison sentences for mitigating factors.”54  Section 
80001(b) gave authority to the Sentencing Commission to enact the 
safety valve and achieve its intended results.55  The legislative history 
listed the two principal benefits of the new amendments:  increased effec-
tiveness of existing controlled substance mandatory minimums by di-
rectly targeting serious conduct and greater coordination between man-
datory minimum sentencing and other key reforms instituted by 
Congress in the Sentencing Reform Act of 1984.56 

 

 50. See Miller & Freed, supra note 28, at 60 (quoting Professor Michael Tonry summarizing the 
Sentencing Commission).  The report also found that a clear majority of judges, lawyers, and proba-
tion officers who were interviewed disliked the mandatory minimum penalties.  See id.  That dissatis-
faction led some judges and lawyers to circumvent the mandatory minimum sentences.  Michael 
Tonry, Mandatory Minimum Penalties and the U.S. Sentencing Commission’s “Mandatory Guidelines”, 
4 FED. SENTENCING REP. 129, 130 (1991).  The Justice Department defended mandatory minimum 
sentencing, saying “[m]andatory minimum sentences deter criminal activity by maximizing the cer-
tainty and predictability of incarceration for crimes that pose serious threats to the nation’s quality of 
life . . . . Because mandatory minimum provisions are set forth in clear and unambiguous language, 
they are easily understood and provide effective disincentives for potential offenders.”  Miller & 
Freed, supra note 28, at 60. 
 51. In 1990, Congress asked the Sentencing Commission to conduct a comprehensive review of 
the interaction between the mandatory minimum sentences and the sentencing guidelines.  See H.R. 
REP. NO. 103-460, at 4 (1994).  The report found that because mandatory minimum sentencing limited 
the effect of mitigating factors, it led to defendants whose offenses “markedly differed in seriousness 
nonetheless receiv[ing] similarly severe sentences.”  Id.  It was decided that a change was needed, and 
the safety valve provision seemed to be the most effective way to make that change.  See id. at 5. 
 52. Bernstein, supra note 17, at 765.  “The safety valve is a statutory right.  As with other consti-
tutional and statutory rights, a defendant can waive it as part of a plea negotiation.”  Sands, supra note 
41, at 42. 
 53. Oliss, supra note 24, at 1884; see Violent Crime Control Act of 1994, Pub. L. No. 103-322, 
§ 80001 (1994). 
 54. H.R. REP. NO. 103-460, at 2 (1994). 
 55. See Oliss, supra note 24, at 1884; Violent Crime Control Act § 80001(b).  Section 80001(a) 
amended 18 U.S.C. § 3553 by adding § 3553(f). 
 56. H.R. REP. NO. 103-460, at 2–3.  Congress recognized that mitigating factors recognized in 
most drug cases do not apply to the least culpable offenders under the operation of mandatory mini-
mums.  See id. at 3. 
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If a defendant falls within the safety valve provision, the mandatory 
minimum sentence is waived and the defendant gets a reduction in his 
sentence based on mitigating factors recognized under the Federal Sen-
tencing Guidelines.57  The safety valve provision applies to the following 
federal drug offenses:  possession with intent to distribute,58 possession,59 
conspiracy,60 and importation.61  The relevant statute allows the court to 
sentence below the mandatory minimum when it finds that: 

not later than the time of the sentencing hearing, the defendant has 
truthfully provided to the Government all information and evidence 
the defendant has concerning the offense or offenses that were part 
of the same course of conduct or of a common scheme or plan, but 
the fact that the defendant has no relevant or useful other informa-
tion to provide or that the Government is already aware of the in-
formation shall not preclude a determination by the court that the 
defendant has complied with this requirement.62 

Most often, there is no dispute about whether the defendant has 
met the first four requirements.63  This is because these first four re-
quirements are generally objective and are well defined.  However, the 
fifth requirement, especially the phrase “not later than the time of the 
sentencing hearing . . . truthfully provided to the Government all infor-
mation,”64 has been subject to conflicting interpretations and debate. 

III. ANALYSIS 

A. Plain-Language vs. Good-Faith Interpretation 

In general, three issues have emerged about the fifth requirement.  
As stated previously, the first issue is whether a defendant’s previous lies 
should disqualify him from safety valve relief.  Some courts follow a 

 

 57. See H.R. REP NO. 103-460, at 2; Froyd, supra note 25, at 1496–97; Oliss, supra note 24, at 
1884–85. 
 58. 18 U.S.C. § 3553 (2000) (applying safety valve relief to 21 U.S.C. § 841 (2000)). 
 59. Id. (applying safety valve relief to 21 U.S.C. § 844 (2000)). 
 60. Id. (applying safety valve relief to 21 U.S.C. § 846 (2000) and 21 U.S.C. § 963 (2000)). 
 61. 21 U.S.C. § 961 (2000). 
 62. 18 U.S.C. § 3553(f)(5) (1994) (emphasis added).  The constitutionality of the safety valve has 
been questioned, but it has survived. 

The Fifth Circuit, in United States v. Stewart, found no due process or self-incrimination violation 
in requiring a defendant to provide the government with information in exchange for leniency.  
Simply because a defendant would receive a lesser sentence if he gives information is not compul-
sion or coercive.  A defendant could refuse the option and receive the required statutory sen-
tence. 

Sands, supra note 41, at 38; see also United States v. Stewart, 93 F.3d 189 (5th Cir. 1996). 
 63. The other four requirements are:  (1) the defendant did not have more than one criminal 
history point; (2) the defendant did not use violence or threaten to use violence or possess a dangerous 
weapon in connection with the offense; (3) “the offense did not result in death or serious bodily injury 
to any person”; and (4) “the defendant was not a organizer, leader, manager or supervisor of others in 
the offense.”  See 18 U.S.C. § 3553(f)(1)–(4). 
 64. Id. § 3553(f)(5). 
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plain-language reading65 of the statute and do not automatically 
disqualify a defendant because of prior lies.66  These courts only require 
the defendant to make a complete and truthful statement to the 
government by the deadline in order to get the safety valve relief.67  Prior 
lies or inconsistencies in the defendant’s story do not disqualify the 
defendant from the safety valve provision according to the plain-
language interpretation, as long as the defendant ultimately makes a 
truthful statement. 

The second interpretation requires the defendant to act in good 
faith68 and disqualifies the defendant from the safety valve provision if he 
lies at all (regardless of whether the defendant ultimately recants his lies 
and tells the truth).69  According to these courts, acting in good faith 
means the defendant has been truthful with the government from the 
start.70 

Depending on which interpretation they favor, courts split when as-
sessing a common fact pattern in which a defendant lies to the govern-
ment, often repeatedly, but finally gives a complete and truthful state-
ment before or during the sentencing hearing.  The courts that follow the 
plain-language interpretation generally give the defendant safety valve 
relief from the mandatory minimum sentence.71  The courts that follow 
the good-faith interpretation do not give this relief.72 

1. The Plain-Language Interpretation 

The conflict among the circuits involving the safety valve provision 
focuses on the statutory interpretation of section 5C1.2(5).  According to 
the Supreme Court, in all cases involving statutory interpretation, the 
starting point should be the language employed by the legislative body 
creating the statute.73  Section 5C1.2(5) provides:  “not later than the 
time of the sentencing hearing, the defendant has truthfully provided to 
the Government all information and evidence the defendant has.”74  
Most courts, including the Supreme Court, follow the assumption “that 
the legislative purpose is expressed by the ordinary meaning of the words 

 

 65. I will refer to this interpretation as the plain-language interpretation throughout the rest of 
the note. 
 66. E.g., United States v. Schreiber, 191 F.3d 103 (2d Cir. 1999); United States v. Tournier, 171 
F.3d 645 (8th Cir. 1999); United States v. Shrestha, 86 F.3d 935 (9th Cir. 1996). 
 67. See sources cited supra note 66. 
 68. I will refer to this interpretation as the good-faith interpretation throughout the rest of the 
note, because the courts usually look to see if the defendant has acted in “good faith.” 
 69. See United States v. Ramunno, 133 F.3d 476 (7th Cir. 1998); United States v. Arrington, 73 
F.3d 144 (7th Cir. 1996); United States v. Wrenn, 66 F.3d 1 (1st Cir. 1995). 
 70. See sources cited supra note 69. 
 71. See sources cited supra note 66. 
 72. See sources cited supra note 69. 
 73. See Reiter v. Sonotone Corp., 442 U.S. 330, 337 (1979). 
 74. 18 U.S.C. § 3553(f)(5) (1994). 
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used.”75  Therefore, unless there is a clear intent to the contrary, the 
language used in the statute must be regarded as conclusive.76  With that 
basic statutory interpretation principle in mind, we can examine three 
cases that are representative of the reasoning behind the plain-language 
reading of the safety valve provision. 

The first is the Second Circuit case of United States v. Schreiber.77  
The defendant, John Bianco, pleaded guilty to conspiracy to distribute 
and possession with intent to distribute more than one hundred kilo-
grams of marijuana.78  The defendant was sentenced to the statutory 
mandatory minimum of sixty months and he appealed, arguing the dis-
trict court erred in not applying the safety valve provision.79  The Second 
Circuit reviewed the district court’s factual findings for clear error and its 
legal interpretations of section 5C1.2 under a de novo standard.80 

The defendant was arrested and agreed to meet and cooperate with 
the government in the investigation.81  However, when the defendant met 
with the government in December 1991 and March 1992 he lied to pro-
tect his brothers from prosecution.82  Even after these initial lies, the de-
fendant signed a cooperation agreement with the government, and 
pleaded guilty on March 19, 1992.83  In another interview in the spring of 
1994, the defendant again lied to the government, and during that session 
the government agents did not tell the defendant they knew he was ly-
ing.84  When the government refused to meet with the defendant in 1998, 
he wrote a letter and made a sworn affidavit, which he claimed contained 
the “truthful disclosure of all the information and evidence he had con-
cerning the conspiracy, thus bringing him into compliance with the safety 
valve statute.”85  The district court made no findings on the completeness 
and truthfulness of these proffers and denied the safety valve relief.86 

The Second Circuit held that “[n]othing in the statute suggests that 
a defendant is automatically disqualified if he or she previously lied or 
withheld information.”87  Thus, the court took a strict plain-language in-
terpretation of the statute.  The court said it would only avoid a plain-

 

 75. Richards v. United States, 369 U.S. 1, 9 (1962). 
 76. Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 
 77. 191 F.3d 103 (2d Cir. 1999). 
 78. See id.  
 79. See id. at 104; 18 U.S.C. § 3553(f). 
 80. Schreiber, 191 F.3d at 104. 
 81. Id. 
 82. Id.  The district court found that the effect of these lies was to significantly obstruct the ap-
prehension of the defendant’s other coconspirators.  Id. 
 83. Id. 
 84. Id. 
 85. Id. at 105. 
 86. See id.  “The district court held that a defendant who provides untruthful information, and 
who refuses a subsequent opportunity to make further proffers, need not be given a final opportunity 
to correct past lies and omissions.”  Id.  “The district court also noted that appellant’s motivation and 
decision to tell the truth ‘only arose after [his] lies had been exposed.’”  Id. at 106. 
 87. See id. at 106. 
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language reading where the result produced is either “‘so gross to 
shock . . . common sense’” or “‘demonstrably at odds’” with legislative 
intent.88 

In support of this position, the court first found that the statute does 
not distinguish between “defendants who make full disclosure immedi-
ately upon contact with the government, defendants who disclose piece-
meal as the proceedings unfold, and defendants who wait for the statu-
tory deadline by disclosing ‘not later than’ sentencing.”89  The court also 
stated the statute makes no distinction between defendants who provide 
only truthful information to the authorities and defendants who tell lies 
or withhold information at first before finally telling the truth.90  Finally, 
the court stated that the plain language of the statute provided that the 
defendant must comply with the requirement no later than the start of 
the sentencing hearing.91  Thus, the court found that the district court 
erred in imposing an additional requirement, truthfulness from the be-
ginning of the investigation, before the defendant could qualify for safety 
valve relief.92  In essence, the Schreiber court found because the statute 
does not have different provisions based on the defendant’s level of co-
operation and only looks at whether the defendant gave a complete and 
truthful statement, the courts should only determine whether the state-
ment given was complete and truthful. 

The Second Circuit found several good reasons to support its plain-
language interpretation.  First, the court stated to the extent the statute 
fails to impose a good-faith requirement or a requirement of immediate 
truthful disclosure, Congress, not the courts, should remedy those prob-
lems.93  Second, as a practical matter, a defendant who changes his or her 
story every time the government contends the defendant is not being 
completely truthful risks irrevocably undermining his or her credibility.94  
Third, an untruthful defendant takes a risk by lying because his or her 
lies could be exposed at the sentencing hearing, and thus disqualify the 
defendant from the safety valve relief.95  Thus, while the judge may not 
look at the cooperation of the defendant in qualifying for safety valve re-
lief, he may thoroughly examine the record to determine if the defendant 
is indeed making a complete and truthful statement.  Fourth, as occurred 
in this case, the defendant takes the risk that the government will refuse 

 

 88. Id. (quoting United States v. Reyes, 116 F.3d 67, 71 (2d Cir. 1997)). 
 89. Id. 
 90. Id.  “According to the government, the defendant’s good faith cooperation is to be evalu-
ated, as a whole, from the start of the criminal proceeding.  We decline to stretch the meaning of 
§ 3553(f)(5) in such a manner.”  Id. at 107. 
 91. Id. at 106. 
 92. See id. at 109. 
 93. Id. at 107. 
 94. Id.  The court noted the defendant is engaging in a risky game because the burden is on him 
to prove he is giving a complete and truthful statement.  See id. 
 95. See id. at 107–08. 
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to meet with the defendant again after they expose his lies.96  The defen-
dant would then have a harder time making a complete and truthful 
statement to the government.  Fifth, the court found that “[s]ince the 
statutory deadline is ‘not later than the time of the sentencing hearing,’ 
the government’s right to a § 3553(f) [safety valve] disclosure does not 
accrue until that time.”97  The court seems to infer that it does not matter 
if a defendant lies initially, because the government does not have a right 
to the truth until the start of the sentencing hearing.  Thus, as long as the 
defendant meets the deadline, he should qualify for relief.  Finally, the 
court indicates that there are already statutes in place to punish defen-
dants who lie or withhold information.98 

United States v. Shrestha99 is another case illustrating the plain-
language interpretation.  The defendant, convicted by a jury of posses-
sion and importation of heroin and sentenced to six-and-a-half years in 
prison, received a sentence reduction under section 5C1.2.100  The defen-
dant was arrested in Los Angeles International Airport when a customs 
agent found two kilos of heroin in his suitcase.101  According to the agent, 
the defendant admitted that he knew he was carrying drugs,102 but at trial, 
the defendant changed his story and claimed to have no knowledge of 
the drugs.103  After a guilty verdict by the jury, the defendant again 
claimed to have no knowledge of the drugs in an interview with a proba-
tion officer.104  Nevertheless, the District Court for the Central District of 
California found that the defendant qualified for the safety valve sen-
tence reduction, and the government appealed.105 

This court stuck to a plain-language reading of the statute by quot-
ing the relevant sections of the statute and interpreting the words accord-
ing to their plain meaning.106  The government’s main contention was that 
while the defendant “confessed to knowledge of the contraband[,] . . . he 
insisted at trial and at sentencing that he did not know he was carrying 

 

 96. See id. at 108.  The court found no obligation on the government’s part to give the defendant 
a debriefing.  See id.  One reason is probably the fact that the statute does not specify the form, place, 
or manner of disclosure.  See id. 
 97. Id. (quoting 18 U.S.C. § 3553(f)(5) (1994)).  The court stated that the government should not 
depend on a defendant’s proffer under the safety valve as a source of information about the crime.  
See id.  This raises questions about the true purpose of the safety valve provision. 
 98. See id.; U.S.S.G. § 3C1.1 (obstruction of justice). 
 99. 86 F.3d 935 (9th Cir. 1996). 
 100. Id. at 936–37.  The defendant, a citizen of Nepal, would have received a ten-year sentence 
without the sentence reduction.  See id. at 936. 
 101. Id. at 937.  The defendant claimed he was instructed by a man named Keepa to take the suit-
case to New York.  Id. 
 102. Id. 
 103. Id. 
 104. Id. 
 105. Id. at 937–38.  On appeal, the government contends “that [defendant] was not eligible for the 
safety valve reduction because he did not comply with the provision requiring him to tell all he knew 
about the crime.”  See id. at 938. 
 106. See id. at 940. 
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drugs.”107  The defendant maintained his lack of knowledge of the drugs 
at the sentencing hearing,108 thus he never admitted to lying about his 
lack of knowledge.  However, the government conceded and the court 
accepted the argument “that the safety valve provision does not require a 
defendant to testify at trial, truthfully or otherwise.”109  This would seem 
to provide support for the plain-language interpretation—if a defendant 
can be untruthful at trial and still ultimately get the safety valve relief, 
then it logically follows that a defendant can be untruthful during an in-
terview and still ultimately get safety valve relief if he makes a complete 
and truthful statement.  The defendant’s recantation did not diminish the 
information he earlier provided.110  Finally, the court stated the purpose 
of “[t]he safety valve statute is not concerned with sparing the govern-
ment the trouble of preparing for and proceeding with trial.”111  This 
lends support to the plain-language interpretation because a defendant 
who pleads not guilty, goes to trial, and is convicted of the offense would 
still qualify for safety valve relief.  The court likely found that the pur-
pose of the safety valve is to aid law enforcement efforts to stop drug 
trafficking by giving convicted defendants an incentive to make disclo-
sures. 

The final case to examine which demonstrates the plain-language 
interpretation is United States v. Tournier.112  Defendant Tournier pled 
guilty to one count of conspiracy to possess methamphetamine, an of-
fense carrying a mandatory minimum ten-year prison sentence.113  
Tournier participated in three government interviews in the months prior 
to her sentencing in order to qualify for safety valve relief.114  However, 
the government knew from interviews with Tournier’s codefendants that 
Tournier “had provided false denials or withheld information on relevant 
subjects.”115  When the government told Tournier they would oppose 
safety valve relief, she came clean and gave a complete and truthful 
statement prior to the sentencing hearing.116  However, at sentencing the 
government argued for a good-faith requirement that would have made 
Tournier ineligible for safety valve relief.117 

The Eighth Circuit ultimately concluded that the government’s ar-
gument for a good-faith interpretation of the safety valve provision was 
 

 107. Id. at 939. 
 108. See id. at 937. 
 109. Id. at 939. 
 110. Id. at 940. 
 111. Id. 
 112. 171 F.3d 645 (8th Cir. 1999). 
 113. Id. at 646. 
 114. Id. 
 115. Id.  Tournier lied about:  to whom she provided drugs, who sold drugs for her, whether she 
knew her relatives were drug trafficking, whether she profited from selling drugs, whether fellow code-
fendants ever possessed guns, and the identities of other drug suppliers and customers.  See id. 
 116. Id.  “At sentencing, the government conceded [Tournier] had provided complete and truth-
ful information prior to the hearing.”  Id. 
 117. See id. 
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without merit.118  Why?  The court recognized that the safety valve relief 
is supposed to be available to defendants who decide to go to trial to 
prove their innocence.119  In essence, the court assumed that if a defen-
dant goes to trial, he or she is not going to be honest with the govern-
ment until after the defendant is convicted.  Thus, if the court followed 
the good-faith interpretation, the only defendants who would be able to 
qualify for safety valve relief would be those who plea bargained right 
away and did not go to trial.  That would lead to absurd results—a stat-
ute which on its face does not discriminate among defendants would not 
benefit those defendants who availed themselves of their constitutional 
right to a trial.  However, the court did say that prior lies would be rele-
vant “in finding whether a defendant ‘truthfully provided to the Gov-
ernment all information.’”120  Good faith was relevant to other sentencing 
determinations, but not for safety valve relief.121  Most importantly, the 
Eighth Circuit found the district court’s decision was consistent with the 
plain language of section 5C1.2(5).122  Finally, the plain-language inter-
pretation gives an incentive for defendants to talk to the government, 
while the good-faith interpretation does not.  If a defendant knew he 
could not qualify for safety valve relief under the good-faith interpreta-
tion because he had previously lied, he would most likely keep his mouth 
shut and accept the mandatory minimum sentence. 

2. The Good-Faith Interpretation 

While the courts that follow the plain-language interpretation of the 
safety valve provision can point to the relevant statute in support of their 
interpretation, the courts that follow the good-faith interpretation of the 
safety valve provision cannot.  Nowhere in section 5C1.2 does the phrase 
“good faith” appear.  So, why do some courts follow the good-faith in-
terpretation and where did the interpretation come from? 

The first case to impose a good-faith requirement on defendants 
seeking safety valve relief was United States v. Arrington,123 a case from 
the Seventh Circuit.  Arrington cited United States v. Wrenn,124 an earlier 

 

 118. See id. at 647.  The court also distinguished the fact pattern in Tournier from another Eighth 
Circuit case, United States v. Long, 77 F.3d 1060 (8th Cir. 1996), in which the defendant was denied 
safety valve relief.  Tournier, 171 F.3d at 648.  “Long is factually distinguishable . . .  [because] the de-
fendant did not ‘come clean’ until she saw what the government was able to prove at the sentencing 
hearing and even then she withheld information until confronted on cross-examination.”  Id.  As 
stated in the text, the government conceded that Tournier made a complete and truthful statement 
prior to the sentencing hearing.  Thus, the Tournier court was able to draw distinctions based on truth-
fulness and timing of the safety valve statement.  See id. 
 119. Tournier, 171 F.3d at 647. 
 120. Id. (quoting 18 U.S.C. § 3553(f)(5) (1994)). 
 121. See id.  The court said it was relevant for acceptance of responsibility under U.S.S.G. 
§ 3E1.1(b) and substantial assistance motions under U.S.S.G. § 5K1.1.  See id. 
 122. See id. 
 123. 73 F.3d 144 (7th Cir. 1996). 
 124. 66 F.3d 1 (1st Cir. 1995). 
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case from the First Circuit.125  In Wrenn, the defendant, Joseph Wrenn 
was caught trying to buy drugs from a prisoner.126  After Wrenn asked a 
prisoner where he could get a large supply of cocaine, the prisoner told 
the FBI and cooperated in the investigation.127  Wrenn met with the co-
operating prisoner and the conversation was tape-recorded.128  Using that 
recording, the government got Wrenn to plead guilty to conspiracy and 
attempt to possess cocaine with intent to distribute.129  After Wrenn was 
denied safety valve relief, he contended on appeal that the tape re-
cordings made between the prisoner and himself “provided the govern-
ment with all of the information concerning his criminal conduct con-
templated by [section 5C1.2]” and thus satisfied the fifth requirement of 
the safety valve by giving a complete and truthful statement.130  The court 
did not accept Wrenn’s argument because it said that “would lead to ab-
surd consequences.”131  The court took a commonsense approach, requir-
ing the defendant to affirmatively cooperate with the government to 
qualify for safety valve relief.132 

The Arrington court took the cooperation requirement first men-
tioned in Wrenn and expanded it one step further, thus creating the 
good-faith requirement for section 5C1.2.  The defendant, Baker, was 
sentenced to ten years in prison for conspiracy to distribute crack cocaine 
and appealed because he thought he should have been given relief under 
the safety valve provision.133  In a plea agreement, Baker stipulated to 
certain facts about his offense,134 but never made any other attempts to 
meet with or make a statement to the government.135  The court rejected 
Baker’s argument that he did not have to provide any more information 
because the government never requested any additional information.136  
In essence, Baker tried to make the argument that the burden should be 
on the government to get the complete and truthful statement from the 
defendant. 

 

 125. Arrington, 73 F.3d at 148. 
 126. See Wrenn, 66 F.3d at 2. 
 127. Id. 
 128. Id.  In those conversations, “Wrenn described himself as a large-scale cocaine trafficker look-
ing for a new source of supply” and wanted to expand his business.  Id. 
 129. See id. at 1. 
 130. Id. at 2. 
 131. See id.  “Surely, Congress could not have intended that the very commission of a criminal 
offense, if recorded by a government agent, would protect a defendant from the mandatory minimum 
sentence for that crime.  Nor could Congress have intended that entry of a guilty plea would provide 
such protection.”  Id. 
 132. See id. at 3.  The Supreme Court has said, “‘We need not leave our common sense at the 
doorstep when we interpret a statute.’”  Id. at 2 (quoting Price Waterhouse v. Hopkins, 490 U.S. 228, 
241 (1989)). 
 133. See Arrington, 73 F.3d at 146–47. 
 134. Id. at 147.  Baker said he entered into an agreement with others to distribute crack in the 
Bloomington, Illinois, area.  Id.  Baker told the government some details about how the drug was 
transported from Chicago and then distributed.  Id. 
 135. See id. 
 136. See id. 
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For practical reasons, it makes sense under the statute for the de-
fendant to cooperate with the government in order to get safety valve re-
lief.  First, it is practically impossible for the government to obtain a com-
plete and truthful statement if the defendant does not cooperate.  The 
government cannot get the information it needs by simply reading the 
defendant’s mind.  Second, because the defendant is seeking to reduce 
his sentence below the mandatory minimum, the burden should be on 
him to do what he can in order to be sentenced below the mandatory 
minimum sentence.  The party receiving the benefit of the statute should, 
in fairness, have the burden of proving entitlement.  The court clearly 
stated that because Baker was to receive the benefit of the statute, it fol-
lows that he should have the burden of proving he has met the require-
ments for relief.  The court held “to qualify for relief under [section 
5C1.2], a defendant must demonstrate to the court that he has made a 
good-faith attempt to cooperate with the authorities.”137  Later in the 
opinion, the court made an even stronger statement, saying “it is Baker’s 
duty to satisfy the court that he has ‘truthfully provided to the Govern-
ment all [of the] information and evidence . . . [that he] has concerning 
the offense.’”138  Finally, the reasoning behind the statute seems to be to 
reward those defendants who cooperate with the government and pro-
vide all information.  Thus, the court found Wrenn had not made a safety 
valve statement by averring to what he said on the tape recording. 

Before imposing a good-faith requirement on a defendant who 
seeks safety valve relief, the court discussed the history behind the en-
actment of section 5C1.2.139  As stated earlier in this note, before the en-
actment of section 5C1.2, defendants could only get relief from manda-
tory minimum sentences if the government made a motion based on the 
defendant’s substantial assistance.140  The court’s reasoning behind the 
good-faith requirement seems to be similar to the way a defendant would 
get a sentence reduction under the earlier substantial assistance motion.  
In order to get a substantial assistance motion, a defendant had to be 
very cooperative with the government and provide “new or useful infor-
mation.”141  Otherwise, the government would simply refuse to make the 
substantial assistance motion and the defendant would be sentenced ac-
cordingly.  If the government discovered that the defendant had lied to 
them, there would be little chance of a substantial assistance motion.  
The court in Arrington stated “[Section 5C1.2] was intended to benefit 
defendants who wished to cooperate with the government (and in fact 
did everything they could to cooperate) but simply had no new or useful 
information to provide.”142  From this statement we can infer that the 
 

 137. Id. at 148; see also supra note 131 and accompanying text. 
 138. See Arrington, 75 F.3d at 148 (quoting U.S.S.G. § 3553(f)(5) (alteration in original)). 
 139. See id. at 147–48. 
 140. See supra note 41 and accompanying text. 
 141. See Arrington, 73 F.3d at 147–48. 
 142. See id. at 148 (footnote omitted). 
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court concluded that section 5C1.2 was supposed to have the same re-
quirements as the earlier substantial assistance motion, except for the 
treatment of defendants who cooperated but had no new or useful in-
formation.  Because Baker did not do anything to initiate contact with 
the government and attempt to make a safety valve statement, the court 
upheld the district court’s decision not to grant safety valve relief.143 

Approximately two years after Arrington, another safety valve in-
terpretation case was addressed by the Seventh Circuit in United States v. 
Ramunno.144  The defendant repeatedly lied to the government about 
where drug proceeds were located,145 the contents of a safety deposit 
box,146 and his attempts to have coconspirators hide the drug proceeds 
from the government.147  However, after being confronted about one of 
his lies, the defendant admitted the truth.148  Because of the defendant’s 
untruthfulness, the government decided to not participate in any more 
interviews and argued in the sentencing hearing that the defendant vio-
lated his plea agreement and obstructed justice.149 

The court cited to the earlier Arrington case, and stated, “[t]his ex-
ception benefits only those defendants who have ‘made a good faith at-
tempt to cooperate with the authorities.’”150  Because this court followed 
the good-faith requirement imposed by the Arrington court, we can 
speculate it agreed with some of the reasoning in the earlier Arrington 
decision. 

There are several good policy reasons that can be advanced in sup-
port of the good-faith requirement for safety valve relief.  First, the gov-
ernment should not have to continually confront the defendant with his 
or her lies in order to get a truthful statement.  That process would be 
very inefficient while a rule that gave the defendant one chance to be 
truthful would be more efficient and easier to apply.  In addition, the 
government should not be forced to continually conduct investigations in 
order to decide if the defendant is being truthful.  Under the good-faith 
interpretation, the government would only have to conduct one investi-
gation and if it found the defendant was in any way untruthful, the safety 
valve would be closed.  Third, the government has an expectation that 
the defendant is truthful.  Finally, the good-faith interpretation in general 
could prevent widespread abuse of the judicial system if it prevented de-

 

 143. See id.  Even though Baker did not get safety valve relief, he did get a sentence reduction for 
acceptance of responsibility.  See id. at 149.  To get an acceptance of responsibility reduction, the de-
fendant needed to truthfully admit the conduct comprising the offense of conviction.  See id.  In con-
trast, to get safety valve relief, the court found “a defendant must disclose ‘all information’ concerning 
the course of conduct—not simply the facts that form the basis for the criminal charge.”  Id. 
 144. 133 F.3d 476 (7th Cir. 1998). 
 145. See id. at 479. 
 146. See id. 
 147. See id. 
 148. See id. 
 149. See id. 
 150. See id. at 482 (quoting Arrington, 73 F.3d at 148). 
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fendants from playing a “cat and mouse” game with government officials 
trying to get a complete and truthful statement. 

B. The Statutory Deadline—The Timing of the Safety Valve: When Does 
It Close? 

The second issue surrounding the fifth requirement is the deadline 
for the safety valve statement.  It is not clear when the deadline for the 
safety valve lapses because the phrase “not later than the time of the sen-
tencing”151 is ambiguous.  Does this phrase mean the statement must be 
made before the start of the sentencing hearing?  Or does this phrase 
mean the statement can be made during the sentencing hearing? 

Many courts have set the deadline at the start of the sentencing 
hearing.152  Under this interpretation, a defendant who tries to give his 
safety valve statement at the sentencing hearing will not be eligible for 
safety valve relief.  Other courts have set the deadline for a safety valve 
statement as the actual sentencing of the defendant by the judge.  The 
deadline for making a safety valve statement has been an issue in numer-
ous cases because defendants have argued that statements made during 
the sentencing hearing should qualify as safety valve statements.153  In the 
courts that follow the good-faith interpretation, this issue would be moot.  
However, for the courts that follow the plain-language interpretation, the 
placement of the deadline is very important for defendants who wait un-
til the last minute to make their safety valve statement. 

United States v. Marin,154 from the Seventh Circuit, is the first case to 
examine this ambiguity with much detail.  In December of 1996, defen-
dant Marin pled guilty to possession with intent to distribute cocaine.155  
In January of 1997, the FBI interviewed the defendant at his counsel’s 
request so the defendant could qualify for a reduced sentence under the 
safety valve provision.156  During the interview, the defendant lied to the 
government about whether he had any drug sources in New York.157 

The defendant’s sentencing hearing was held on March 4, 1997.  The 
government confronted the defendant about his lies and the judge 

 

 151. 18 U.S.C. § 3553(f)(5) (1994). 
 152. E.g., United States v. Brownlee, 204 F.3d 1302, 1305 (11th Cir. 2000); United States v. Marin, 
144 F.3d 1085, 1086 (7th Cir. 1998); United States v. Shrestha, 86 F.3d 935, 940 (9th Cir. 1996). 
 153. Of course, if the court follows the good-faith interpretation of § 3553(f)(5), then the question 
of when the deadline should be is a moot issue if the defendant lies prior to the sentencing hearing.  
Thus, most courts discussing the deadline issue are those courts that follow the plain-language inter-
pretation. 
 154. 144 F.3d 1085 (7th Cir. 1998). 
 155. See id. at 1087. 
 156. See id. 
 157. See id.  “When asked whether he had any relatives, business associates or friends in New 
York City, [defendant] stated that he did not.”  Id.  The government then confronted the defendant 
with Western Union money transfers sent to New York by the defendant.  See id. 
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warned the defendant about telling any further lies.158  Nevertheless, the 
defendant continued to tell more lies to the government during a debrief-
ing with an FBI agent.159  Despite the fact that the defendant had told 
more lies, the court rescheduled the hearing for March 12 and “re-
quired . . . the defendant write out in detail his entire involvement in 
drugs.”160 

At the continuation of the sentencing hearing, the defendant “read 
the letter he wrote detailing his involvement in the case, explaining the 
transactions which occurred, when he met the informant, who provided 
cocaine to the informant, how many times he bought from [two dealers], 
and how the money was paid.”161  The government called three witnesses 
during a continuation of the sentencing hearing on May 22 to show that 
the defendant was not being truthful.162  Even though it appeared from 
the testimony that the defendant revealed less than the full truth, the dis-
trict court determined the safety valve applied (because the defendant 
made a complete and truthful statement) and decreased the defendant’s 
sentence by two years.163  The government argued the safety valve provi-
sion required the defendant to make a “complete and truthful disclosure 
prior to the sentencing hearing.”164  The court disagreed because it 
thought the argument was too technical and found no problem with the 
timing of defendant’s disclosures.165 

The Seventh Circuit reversed the district court’s application of the 
safety valve,166 holding, “the defendant must meet the safety valve’s re-
quirement of complete and truthful disclosure by the time of the com-
mencement of the sentencing hearing.”167  The court found the language 

 

 158. See id. at 1087–88.  The government’s investigation revealed that the defendant had been 
dealing with Bowers (another dealer) for twelve years, when the defendant had stated in a prior inter-
view that he had only dealt with Bowers on five transactions.  See id. at 1087. The government also 
discovered that the defendant had lied about the length of time he had dealt with Chello (a third 
dealer).  See id. at 1087–88.  The judge stated, “[U]nless you have something very significant by way of 
rebuttal, your client is in pretty deep trouble . . . in not willing to acknowledge the full depth and 
breadth of his involvement in cocaine trafficking.”  Id. at 1088. 
 159. See id. at 1088–89.  At one point, defendant claimed he did not know an individual, only to 
later admit that he had “only . . . purchased phone cards from him.”  Id. at 1088.  The defendant then 
later admitted that he had gotten one kilo of cocaine from this individual prior to his arrest.  See id. 
 160. Id. at 1089. 
 161. Id. 
 162. See id. 
 163. See id. at 1090.  “The court . . . departed from the ten-year statutory mandatory minimum 
sentence and sentenced [defendant] to 84 months’ imprisonment.”  Id. 
 164. Id. (emphasis added). 
 165. See id.  During the March 6 hearing, the court told defendant he still “had the opportunity to 
‘redeem himself’ during the sentencing hearing and that ‘the law provides that he is eligible for the 
safety valve provision, as long as, including at the sentencing hearing, he’s willing to make a clean 
breast of things.’”  Id. at 1088.  The court also noted a reason for the decision was that it would rather 
err in favor of the defendant and have the court of appeals reverse than err in favor of the govern-
ment.  See id. at 1090. 
 166. See id. at 1095. 
 167. Id. at 1091. 
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of section 5C1.2 (“not later than the time of the sentencing hearing”) to 
be ambiguous, but gave several reasons in support of its interpretation.168 

First, the court focused on the fact that section 5C1.2 calls for a de-
fendant to provide the information to the government.169  “Because the 
statute requires that the defendant truthfully provide all information ‘to 
the government’ rather than to the sentencing court,” the court said an 
interpretation of the safety valve which would allow a defendant to lie to 
the government before sentencing and wait until the sentencing hearing 
to provide a complete and truthful statement would be contrary to the 
plain language of the statute.170  Second, the court stated that public pol-
icy should not allow a defendant to play a “cat and mouse” game with 
the government.171  The court worried the government would not get “the 
most accurate version of defendant’s story” until the sentencing hearing, 
and then “would be compelled to conduct further investigation to expose 
that the defendant had not been truthful.”172  The court wanted to avoid 
having the government conduct an investigation after each interview in 
order to uncover false statements.173  This argument can be seen as a pro-
tection of judicial economy.  In order for the government to conduct an 
investigation after a defendant made his statement during the sentencing 
hearing, the court would probably need to grant a continuance.  Then, if 
the government found proof that put in question the truthfulness of de-
fendant’s statement, they would have to call witnesses to the stand.  The 
process of the defendant making a safety valve statement and the gov-
ernment calling witnesses to rebut the defendant’s statement would only 
lengthen the sentencing hearing and clog up the court’s docket.  In fact, 
the sentencing hearing in Marin spanned eighteen days and required 
three continuances.174 

Finally, the court worried that the district court’s interpretation of 
the timing requirement gave the defendant an incentive to be untruthful 
to the government.175  “Having no incentive to be forthright, [defendant] 
would provide an untruthful version of events and then ‘lie in wait’ until 
the government confronted him with evidence indicating he was not be-

 

 168. See id. at 1091–92. 
 169. Who is “the government”? 

Any prosecutor or case agent will likely be considered “the government.”  Both the First and 
Fifth Circuits have held, however, that revelations to a probation officer do not satisfy the re-
quirement.  For safety valve purposes, a probation officer is not “the government” although the 
probation officer preparing the pre-sentence report may have better knowledge of the offense 
and can in some ways better assess truthfulness. 

Sands, supra note 41, at 38; see United States v. Real-Hernandez, 90 F.3d 356, 361 (9th Cir. 1996). 
 170. Marin, 144 F.3d at 1092 (quoting 18 U.S.C. § 3553(f)). 
 171. See id. at 1093–94. 
 172. Id. at 1092; see also United States v. Long, 77 F.3d 1060, 1062 (8th Cir. 1996).  “[W]e think 
Long overlooks the government’s interest in full truthful disclosure when it interviews defendants.”  
Marin, 144 F.3d at 1093. 
 173. See Marin, 144 F.3d at 1094. 
 174. See id. at 1087–90. 
 175. See id. at 1094. 
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ing truthful.”176  The court reasoned the government would only get a 
truthful version if it could uncover a lie and then confront the defendant 
with the truth.177  It would be against public policy to enact a statute that 
gave a convicted defendant an incentive to be untruthful.  Marin brought 
up several good points in support of having the deadline for a safety 
valve proffer at the commencement of the sentencing hearing. 

Two years before Marin, the Eighth Circuit, in United States v. 
Long,178 did not allow the defendant to qualify for safety valve relief by 
curing her misstatement at the sentencing hearing.179  As in Marin, the 
court worried that setting the deadline for the safety valve statement at 
the actual sentencing of the defendant would give the defendant an in-
centive to deliberately mislead the government until then.180  However, 
the court did acknowledge allowing the defendant to make a statement 
during the hearing would serve the sentencing court’s interest in full 
disclosure.181  This is because a defendant who knows that telling the 
truth during the hearing will help him has an incentive to tell the truth to 
qualify for safety valve relief.  But when the sentencing court’s interest 
was balanced against the government’s interest in full truthful disclosure 
during interviews with defendants, the court found in favor of the 
governmental interest.182  The government interest “is reflected in the 
text of [section 5C1.2] in the clause requiring the defendant’s information 
to be ‘truthfully provided to the Government.’”183 

A number of other cases have been consistent with the reasoning in 
Marin and Long.184  The primary reason behind setting the deadline at 
the start of the sentencing hearing is to avoid the time-consuming process 
when a defendant makes a statement during the sentencing hearing and 
then the government rebuts the defendant’s contention that the state-
ment meets the requirements of section 5C1.2.  The other reason for the 
deadline is the preference of having the defendant speak directly to the 

 

 176. Id. 
 177. See id. 
 178. 77 F.3d 1060 (8th Cir. 1996). 
 179. See id. at 1062. 
 180. See id. 
 181. Id. 
 182. See id. 
 183. Id. (quoting 18 U.S.C. § 3553(f)(5)). 
 184. See United States v. Brownlee, 204 F.3d 1302, 1304 (11th Cir. 2000) (the deadline for compli-
ance is prior to the sentencing hearing); United States v. Schreiber, 191 F.3d 103, 107 (2d Cir. 1999) 
(“[T]he deadline for compliance should be set at the time of the commencement of the sentencing 
hearing.”); United States v. Tournier, 171 F.3d 645, 648 (8th Cir. 1999) (“Tournier’s full and truthful 
cooperation, though grudging and fitful, was completed before the sentencing hearing.”); United 
States v. Gama-Bastidas, 142 F.3d 1233, 1243 (10th Cir. 1998) (“Defendant’s attempt to furnish infor-
mation to the court and the government in the Judge’s chambers prior to the sentencing hearing is not 
‘too late.’”); United States v. Ramirez, 94 F.3d 1095, 1100 (7th Cir. 1996) (“the entirety of the informa-
tion must have been given by the time of the sentencing hearing[:  i]n other words . . . prior to sentenc-
ing.”); United States v. Shrestha, 86 F.3d 935, 940 (9th Cir. 1996) (Safety valve relief can be granted 
“to defendants who provide complete information to the Government by the time of the sentencing 
hearing.”). 
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government in an interview before the sentencing hearing.  If the dead-
line were the actual sentencing of the defendant, the government would 
get the information indirectly when the defendant made the safety valve 
statement to the court.  Allowing the statement to be made during the 
sentencing hearing would not allow the government to engage in a two-
way conversation about the contents of the statement.  Having a one-way 
conversation between the defendant and the government, through the 
sentencing hearing, is not the most efficient way to get a complete safety 
valve statement. 

However, some courts have allowed defendants to give a safety 
valve statement during the sentencing hearing.  As discussed earlier, the 
district court in Marin gave the defendant numerous chances during the 
sentencing hearing to give a complete and truthful safety valve state-
ment.185  The district court stated that once the defendant’s safety valve 
statement has been challenged by the government, he should get an op-
portunity to “redeem himself” during the sentencing hearing.186  In addi-
tion, a district court in the Fourth Circuit allowed a defendant to give a 
safety valve statement at the sentencing hearing, in which the defendant 
“came clean.”187  Thus, there are some courts willing to let the defendant 
give a safety valve statement during the sentencing hearing. 

In addition, the statutory language of section 5C1.2 gives the gov-
ernment an opportunity to comment on the truthfulness or untruthful-
ness of a safety valve statement during the sentencing hearing.188  In one 
case, the district court relied upon expert testimony presented at the sen-
tencing hearing about the cognitive and analytical problems suffered by 
the defendant.189  Because of the defendant’s mental limitations, the 
court was able to conclude that the defendant was as truthful with the 
government as possible under her circumstances.190  In most every case, 
the government will comment on whether it thinks the defendant has met 
the requirements of section 5C1.2.  Because the first four requirements 
are objective and readily discernable, the government most likely will 
comment on the truthfulness or untruthfulness of the safety valve state-
ment.  Therefore, if the court set the deadline for a safety valve state-
ment at the commencement of the sentencing hearing, the government 
would have the last word on the truthfulness or untruthfulness of the 
safety valve statement.  This may not seem fair to defendants because 

 

 185. See United States v. Marin, 144 F.3d 1085, 1087–91 (7th Cir. 1998). 
 186. See id. at 1088. 
 187. See United States v. Fletcher, 74 F.3d 49, 56 (4th Cir. 1996).  However, the district court ulti-
mately found the defendant was not eligible because he had perjured himself at trial.  See id.  This 
court obviously followed the good-faith interpretation. 
 188. See 18 U.S.C. § 3553(f) (1994) (“the court shall impose a sentence . . . without regard to any 
statutory minimum sentence, if the government finds at sentencing, after the Government has been 
afforded the opportunity to make a recommendation” that the defendant has met the five require-
ments). 
 189. See United States v. Thompson, 76 F.3d 166, 170 (7th Cir. 1996). 
 190. See id. at 171. 
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they would not be given a chance to rebut the government’s recommen-
dation.  If government can offer testimony at the sentencing hearing, why 
not defendant? 

C. To Whom and How Should the Safety Valve Statement Be Made? 

The last issue with section 5C1.2 is how the defendant should make 
the complete and truthful statement to the government.  This relates to 
the other two conflicts because a resolution of all three would make it 
easier on the defendant and the government by providing a set of guide-
lines to govern the safety valve statement process.  With more defined 
boundaries of what is acceptable under section 5C1.2, courts would be 
required to interpret complex fact patterns involving section 5C1.2 less 
often.  Unfortunately, at this point in time, the fifth requirement of sec-
tion 5C1.2 currently remains vague and few courts have attempted to 
make the fifth requirement more precise. 

One of the questions that has come up is whether the defendant or 
the government has the responsibility of arranging for the safety valve 
statement to be made.  Should the defendant be required to approach 
the government or should the government be required to approach the 
defendant about making a safety valve statement?  Few defendants have 
tried to argue that because the government did not approach them about 
making a safety valve statement they should be granted relief without ac-
tually making a statement.  The defendants who have presented that ar-
gument have not successfully obtained safety valve relief.191  Thus, the 
settled law is that defendants have the initial burden of making a safety 
valve statement.  But, how does the burden shift once the defendant has 
made a safety valve statement to the government? 

The Seventh Circuit tackled this question in United States v. Rami-
rez.192  The defendant claimed to have made an adequate safety valve 
statement, but the government contended the defendant did not provide 
“all the information and evidence he had concerning the offense.”193  The 
district court agreed with the government’s contention and found the de-
fendant had not met the requirements of section 5C1.2.194  On appeal, the 
defendant argued that when deciding whether a defendant has met the 
requirements of section 5C1.2, the court should distinguish between the 
burden of providing a complete and truthful safety valve statement and 
the burden of persuading the sentencing court that the statement is in-

 

 191. See United States v. Arrington, 73 F.3d 144, 147–48 (7th Cir. 1996); United States v. Ivester, 
75 F.3d 182, 185 (4th Cir. 1996) (“such a construction is not supported by § 3553(f)(5)’s plain language, 
and it would lead to an absurd result.”); United States v. Flanagan, 80 F.3d 143, 147 (5th Cir. 1996) 
(defendant cannot claim the benefit of the safety valve by arguing the government never sought a de-
briefing). 
 192. 94 F.3d 1095 (7th Cir. 1996). 
 193. See id. at 1098. 
 194. See id. 
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deed complete and truthful.195  According to the defendant, once he has 
made a statement, the burden should shift to the government to provide 
evidence to the sentencing court that the defendant has not made a com-
plete and truthful statement.196 

The court of appeals rejected the defendant’s creative argument.  
The court found that the statutory language makes qualification for 
safety valve relief dependent on the “defendant’s persuasive ability to 
demonstrate to the court that he is eligible for the reduced sentence.”197  
For additional support of its conclusion, the court looked at how other 
departure statutes allocated the burden.  In general, the court found 
when the departure from the sentence is upward, the government has the 
burden, and when the departure is downward, the defendant has the 
burden.198  Thus, by looking at how departures from sentencing work, the 
court determined the defendant has the burden of proving he has met the 
requirements of section 5C1.2.  But the court did acknowledge the fact 
that the fifth requirement is not “clearly definable by objective data or by 
reference to other sections of the guideline.”199  Some courts have held 
the defendant must prove his burden by a preponderance of the evi-
dence,200 even though there is no mention of the burden of proof in sec-
tion 5C1.2.  It would seem important to notify the defendant after he plea 
bargains or after he is convicted exactly what he must do and how he 
must do it in order to qualify for safety valve relief. 

Now that a defendant knows what he must affirmatively do in order 
to qualify for safety valve relief and has the burden to prove he has met 
the requirements, what is the best way to do it?  The safety valve “does 
not specify the form, place, or manner of disclosure.”201  Realistically, de-
fendants have two main options in giving a safety valve statement:  either 
in writing or orally.  The debate over which of the two forms of safety 
valve statement is better was addressed in United States v. Montanez.202  
The government argued at the sentencing hearing that because the de-
fendant wrote a safety valve statement and did not participate in a de-
briefing with the government203 (which they argued was required), he 
should not be entitled to safety valve relief.204  In support of its argument, 

 

 195. See id. at 1100. 
 196. See id. 
 197. Id. 
 198. See id. at 1101.  “In general, the party seeking the departure from a presumptive guidelines 
sentence has the burden of proving that he meets the criteria for that adjustment.”  Id. 
 199. Id. at 1102. 
 200. See United States v. Adu, 82 F.3d 119, 123 (6th Cir. 1996) (“When seeking a downward ad-
justment of a sentence otherwise required by the guidelines, a defendant has the burden of proving by 
a preponderance of the evidence his or her entitlement to a reduction.”); United States v. Ajugwo, 82 
F.3d 925, 929 (9th Cir. 1996) (“the burden [is] on the defendant to prove by a preponderance of the 
evidence”). 
 201. United States v. Schreiber, 191 F.3d 103, 108 (2d Cir. 1999). 
 202. 82 F.3d 520 (1st Cir. 1996). 
 203. See supra note 169 and accompanying text. 
 204. See Montanez, 82 F.3d at 522. 
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the government contended that a debriefing is the best way for the gov-
ernment to get information and thus allows the government to make an 
informed decision on whether the defendant has made a complete and 
truthful statement.205  However, the First Circuit rejected the argument, 
stating that it could not find a debriefing requirement anywhere in the 
statute or the legislative history.206  While not imposing a debriefing re-
quirement, the court did warn defendants about making a safety valve 
statement by written letter.207 

Thus, if a defendant is serious about qualifying for safety valve re-
lief under section 5C1.2, he should arrange to meet with the government 
several weeks before the sentencing hearing.208  If the first debriefing 
does not go as planned, the defendant can schedule a follow-up meeting 
in order to convince the government he has made a complete and truth-
ful statement.209  It would certainly be helpful for the defendant and his 
lawyer to have a set of guidelines to consult when deciding whether to 
make a safety valve statement.  Many times, a defendant will not want to 
make a safety valve statement because of loyalty to his cohorts or for fear 
of retribution.210  Thus, if a defendant weighs the facts and decides to 
make a statement, he should know what is the best way to ensure that 
the statement qualifies him for safety valve relief. 

After examining the various issues regarding the interpretation of 
the safety valve provision, the following section makes recommendations 
on whether to adopt the plain-language or good-faith interpretation, on 
an appropriate deadline for a safety valve statement, and on how the 
safety valve statement should be made. 

IV. RESOLUTION 

The plain-language reading of section 5C1.2 should be adopted over 
the good-faith reading.  The statutory language in no way uses the phrase 
“good faith,” so courts should not read a requirement into the statute 
that is not present.  To do otherwise contradicts the rules of statutory in-
terpretation.  The statute also does not distinguish between defendants 
who only provide truthful information and those defendants who initially 
lie and then tell the truth. 

 

 205. See id. 
 206. See id.  (finding no specification as to the “form or place or manner of the disclosure.”). 
 207. See id. at 523.  “The government is perfectly free to point out the suspicious omissions at sen-
tencing, and the district court is entitled to make a commonsense judgment [that the safety valve 
statement is not complete and truthful].”  See id. 
 208. This is different from plea bargaining in that the defendant has already been convicted by a 
judge or jury, and all that awaits is the sentencing. 
 209. If the court followed the good-faith interpretation, the government could argue that the de-
fendant should automatically be disqualified from safety valve relief based on the problems in the first 
debriefing. 
 210. Montanez, 82 F.3d at 523. 
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In addition, the plain-language reading better promotes the main 
goals of the safety valve.  First, the plain-language reading allows the 
government to elicit more information from a potential defendant than 
would the good-faith interpretation.  This is because a defendant who 
knows he is immediately disqualified under the good-faith interpretation 
has no incentive to tell the government anything about the offense.  
There is no incentive for the defendant to reveal his sources and cocon-
spirators, and the cost of being labeled a “rat” is great among the drug 
dealing and prison community.  Thus, under the good-faith interpreta-
tion, there is no benefit to counterbalance the cost of talking to the gov-
ernment.  Second, another goal of the safety valve is to ensure that 
lower-level defendants do not receive the long sentences intended for 
drug ring organizers and leaders.  The immediate disqualification of 
some lower-level defendants under the good-faith interpretation would 
insure that more lower-level defendants receive the harsh sentences.  Fi-
nally, sparing the government the trouble of preparing for and proceed-
ing with trial was not one of the goals of the safety valve provision.  The 
goal of the safety valve provision was to directly target serious conduct 
and thus avoid giving sentences intended for more culpable drug leaders 
to the low-level drug couriers. 

To supplement the plain-language interpretation, the deadline for 
the safety valve statement should be the actual sentencing of the defen-
dant.  The phrase “not later than the time of the sentencing hearing” 
does not necessarily mean the deadline should be the commencement of 
the sentencing hearing.  The sentencing hearing can sometimes be the 
best way to get the defendant and the government in the same place at 
the same time.  The safety valve provision was intended to benefit the 
defendants more than the government.211  Therefore, the statutory lan-
guage should be construed in favor of defendants and not the govern-
ment.  Setting the deadline later would be construing the statute in favor 
of the defendants.  Because the defendant is facing either five or ten 
years in prison, it would be better to err on the side of a shorter sentence 
than a longer sentence. 

In addition, allowing the defendant to give a safety valve statement 
at the sentencing hearing would allow the sentencing court an opportu-
nity to better judge if the statement is complete and truthful.  Ultimately, 
it is the sentencing judge who decides, after considering all the facts and 
testimony, whether the defendant should get relief under the safety 
valve.  Often, it is hard for the judge to evaluate whether the defendant 
has made a complete and truthful statement from the cold, hard, paper 
record.  If the defendant gives a statement during the sentencing hearing, 
the judge can evaluate the defendant’s demeanor and consider it when 

 

 211. See supra note 54 and accompanying text; see also United States v. Schreiber, 191 F.3d 103, 
108  (2d Cir. 1999) (“[T]he government cannot legitimately claim to depend on a safety valve proffer 
as a source of information about the crime.”). 
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deciding to grant safety valve relief.  Finally, the sentencing hearing in 
Marin is an extreme example of what could happen by setting the dead-
line as the actual sentencing of the defendant and should not be con-
strued to be a typical example. 

Finally, the Sentencing Commission should enact guidelines to en-
able a more efficient process for giving safety valve statements.  For ex-
ample, after the guilty plea or verdict, the court could affirmatively in-
form the defendant of his option to make a safety valve statement.  The 
court could also schedule a time, agreed to by both the defendant and the 
government, for the safety valve interview.212  The court should inform 
the defendant that the burden is on him to make the safety valve state-
ment and to prove during the sentencing hearing the statement meets the 
fifth requirement.  In addition, the court could inform the defendant how 
much a safety valve statement could affect the defendant’s sentence 
length.  It is likely that most defendants do not realize how much of a dif-
ference the safety valve can make until it is too late.  A more precise set 
of standards would probably increase the number of defendants who 
make a safety valve statement to apply for relief and would cut down on 
excessive litigation over whether the defendant has met the requirements 
of the safety valve. 

Here is how the amended 18 U.S.C. § 3553(f) would read (proposed 
changes in bold): 

(f) Limitation on Applicability of Statutory Minimums in Certain 
Cases.—Notwithstanding any other provision of law, in the case of 
an offense under section 401, 404, or 406 of the Controlled Sub-
stances Act (21 U.S.C. 841, 844, 846) or section 1010 or 1013 of the 
Controlled Substances Import and Export Act (21 U.S.C. 961, 963), 
the court shall impose a sentence pursuant to guidelines promul-
gated by the United States Sentencing Commission under section 
994 of title 28 without regard to any statutory minimum sentence, 
after the Government has been afforded to make a recommenda-
tion that— 
(5) not later than the actual sentencing of the defendant at the 
sentencing hearing, the defendant has truthfully provided to the 
Government all information and evidence the defendant has 
concerning the offense or offenses that were part of the same 
course of conduct or of a common scheme or plan, but the fact that 
the defendant has previously been untruthful to the Government, 
or the fact that the defendant has no relevant or useful other 
information to provide or that the Government is already aware of 
the information shall not preclude a determination by the court that 
the defendant has complied with this requirement.  In addition, the 
United States Sentencing Commission shall promulgate guidelines 

 

 212. This is something that arguably could be done by the defense attorney.  However, because 
most of the low-level drug dealers cannot afford adequate representation, judges should work to pro-
tect the defendant during the sentencing process. 
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to ensure (1) the defendant knows of his rights and obligations 
under section 3553(f) and (2) to ensure a more efficient process 
under section 3553(f).213 

V. CONCLUSION 

The safety valve provision was enacted to fix the widespread con-
cerns of judges, defense counsel, and even prosecutors over mandatory 
minimum sentencing.  Before the safety valve, only those defendants 
who possessed important information could get sentenced below the 
mandatory minimum based on a government motion for substantial as-
sistance.  The low-level drug defendants (couriers and runners) did not 
possess enough information in order to get a substantial assistance mo-
tion.  So when the safety valve was enacted in 1994, most commentators 
expected things to change immediately. 

However, for some defendants, the safety valve has had no impact.  
Some courts followed a good-faith interpretation of the safety valve pro-
vision, thus excluding many defendants from safety valve relief.  This in-
terpretation is unfair to those defendants because the statute in no way 
includes a good-faith requirement.  The courts that followed the plain-
language interpretation correctly allowed a defendant to qualify for 
safety valve relief as long as he ultimately made a complete and truthful 
statement.  The plain-language interpretation, coupled with more de-
fined rules about how and to whom a safety valve provision should be 
made, will ensure that more defendants will be able to enjoy the benefits 
of safety valve relief. 

 

 

 213. See Froyd, supra note 25, for another suggestion on how to amend section 5C1.2.  For the 
current enacted version of the statute, see 18 U.S.C. § 3553(f)(5) (1994). 


