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MINDING THE NEIGHBOR’S BUSINESS: JUST HOW FAR 
CAN CONDOMINIUM OWNERS’ ASSOCIATIONS GO IN 
DECIDING WHO CAN MOVE INTO THE BUILDING? 

DAVID E. GRASSMICK* 

Condominium owners’ associations impose a variety of restric-
tions on owners, regulating things from pets to children to color 
schemes in interior decorating.  The right of owners’ associations to 
regulate aesthetics and behavior is recognized and accepted; however, 
the practice of controlling membership in condominium communities 
by restricting leasing and alienation of units is more controversial. 

In this note, the author argues that the right of an owners’ asso-
ciation to regulate a building’s architecture, parking, and landscaping 
differs substantially from an alleged right to regulate who may live in 
a building or community, and that the latter should be disfavored as a 
matter of public policy. 

I. INTRODUCTION 

“Although William Pitt, Earl of Chatham, may have declared, in a 
famous speech to the Parliament, that a man’s home is his castle, this is 
not necessarily true of condominiums.”1  Condominium and other home 
owners’ associations impose a variety of restrictions on owners— 
restrictions on pets, children, leasing, the color of draperies, times one 
may move in and out, the color of trash bags—ostensibly for the purpose 
of enhancing the quality of life in the condominium community by con-
trolling aesthetics and behavior.2  Defenders of restrictive covenants ra-
tionalize intrusive rules because somehow, it is imagined, condominiums 
inherently differ in their nature from other places people call “home.”3  
 

 * The author wishes to thank John Killacky and Professor Carlos Ball for helpful comments on 
the initial draft of this note. 
 1. Kilgore v. 2970 Lakeshore Drive Condo. Ass’n, No. 95-C4746, 1996 WL 31159, at *1 (N.D. 
Ill. Jan. 26, 1996). 
 2. See WARREN FREEDMAN & JONATHAN B. ALTER, THE LAW OF CONDOMINIA AND 

PROPERTY OWNERS’ ASSOCIATIONS 109–24 (1992); Wayne S. Hyatt, Lawyers in Wonderland: Oppor-
tunities Through the Common Interest Looking Glass, in 7 THE ACREL PAPERS: PLANNED 

COMMUNITIES: OWNERSHIP OPTIONS AND DEVELOPMENTAL FORMATS 5, 7–8 (Alan J. Robin et al. 
eds., 1995). 
 3. See, e.g., Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. Dist. Ct. App. 
1975) (“[T]o promote the health, happiness, and peace of mind of the majority of the unit owners . . . 
each unit owner must give up a certain degree of freedom of choice which he might otherwise enjoy in 
separate, privately owned property.”). 
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Some would argue “[c]ondominium unit owners comprise a little democ-
ratic subsociety of necessity more restrictive” than the larger commu-
nity.4  The close intimate nature of condominium living is such that “in-
dividual[s] ought not be permitted to disrupt the integrity of the common 
scheme” by doing what they want with their property.5  Some people 
may move into a condominium community because they actually like the 
idea of living in a place where residents’ behavior is organized according 
to strict rules. 

What happens, however, when owners’ associations pass rules de-
signed not to regulate aesthetics or behavior, but to exclude classes of 
people from residence in the community?  “A fertile source of dispute” 
in owners’ associations and the courts has been the desire of some own-
ers’ associations to control membership in their little communities by im-
posing restrictions on the leasing and alienation of units.6  Such disputes 
concern rules designed not to regulate the color of one’s draperies, but 
perhaps the color of one’s skin or the size of one’s family.7 

This note will examine the authority of condominium owners’ asso-
ciations to impose restrictions on leasing, and will argue that in most in-
stances condominium owners’ associations should not be permitted to 
place restraints on alienation.  While it may be the case that condomini-
ums require adherence to certain kinds of rules in order to organize and 
maintain their common elements and abate or prevent nuisances, the ra-
tionale for such regulation of use and behavior does not extend to restric-
tions on leasing.  The argument that an owners’ association must regulate 
a building’s architecture, parking, landscaping, or the personal business 
use of residential property differs substantially in form and substance 
from an argument that an owners’ association should be allowed to regu-
late who may live in a building or community.  Owners, by virtue of own-
ership, are not better people, better neighbors, or somehow more com-
mitted to a community than are tenants.  Leasing restrictions are 
exclusionary in character and should be disfavored as a matter of public 
policy. 

Part II of this note will examine the role that condominiums play in 
the current housing market and state laws that allow owners’ associations 
to construct exclusive barriers around their communities.  It will also de-
scribe the history of the condominium, outline the crisis that confronts 
lower- and middle-income people in the rental-housing market in many 
urban areas, and detail how condominium law allows owners’ associa-
tions in most jurisdictions to “remove” their condominium development 
 

 4. Michael C. Kim, Involuntary Sale: Banishing an Owner from the Condominium Community, 
31 J. MARSHALL L. REV. 429, 430 (1998) (quoting Hidden Harbour Estates, Inc., 309 So. 2d at 182). 
 5. Sterling Vill. Condo., Inc. v. Breitenbach, 251 So. 2d 685, 688 (Fla. Dist. Ct. App. 1971). 
 6. FREEDMAN & ALTER, supra note 2, at 96. 
 7. Cf. Robert G. Natelson, LAW OF PROPERTY OWNERS ASSOCIATIONS § 4.10, at 158–59 (1989) 
(citing a broad range of court-approved leasing restrictions).  It is not hard to imagine such rules being 
(mis)used to exclude certain groups. 



GRASSMICK.DOC 3/1/2002  2:19 PM 

No. 1] CONDOMINIUM LEASING RESTRICTIONS 187 

from the rental market.  Part III will analyze the rationales used to 
ground condominium law as well as the case against allowing owners’ as-
sociations to restrict access to a community.  Part IV will argue that the 
authority of condominium owners’ associations needs to be curtailed to 
prohibit them from constructing barriers that prevent access to their 
community. 

II. BACKGROUND 

A. History of the Condominium 

Condominium governance is a product of historical accident, not of 
any well-conceived plan or design.8  While most new urban residential 
construction consists of condominiums, the condominium form of prop-
erty is actually “a relic of ancient Rome.”9  The idea of the condominium, 
or what might be considered the subdivision of vertical space, grew dur-
ing the Middle Ages because of “the quest for living space in congested, 
walled cities,” but fell from favor in places where space was plentiful.10  
“The Code Napoleon . . . recognized the separate ownership of floors of 
a building,” and French legislation adopted in 1938, 1939, and 1943 de-
fined the basic rights and obligations of French condominium owners and 
gave rise to the condominium as a statutorily created form of real prop-
erty.11  The English common-law tradition differs from the French but 
does not foreclose the idea of the condominium.12  While English tradi-
tion lacks a clear statutory framework for the condominium, “the com-
mon law developed no aversion to separate floor or room ownership” 
and recognized the existence of “superimposed freeholds” or “rights in a 
portion of a building.”13 

Condominium development today rests on two foundations: con-
dominium covenants are enforceable by way of analogy to common-law 
rules about property,14 and most condominium development is a creature 
of statute.15  Common law recognized the divisibility and conveyance of 
various interests in a fee, hence “it has long been possible to have con-

 

 8. See JOHN E. CRIBBET & CORWIN W. JOHNSON, PRINCIPLES OF THE LAW OF PROPERTY 121 
(3d ed. 1989) (“That [the condominium concept] could happen anywhere . . . is evidenced by the fact 
that [the] condominium had its genesis in Europe during the Middle Ages . . . has flourished in Puerto 
Rico . . . and has belatedly burst upon the scene in the United States . . . .”). 
 9. FREEDMAN & ALTER, supra note 2, at 1.  But see CRIBBET & JOHNSON, supra note 8, at 121–
23 (arguing that the condominium could not have developed in Roman law because the Romans could 
not visualize separate ownership of floors in a dwelling). 
 10. FREEDMAN & ALTER, supra note 2, at 1. 
 11. CRIBBET & JOHNSON, supra note 8, at 122. 
 12. See CRIBBET & JOHNSON, supra note 8, at 123; FREEDMAN & ALTER, supra note 2, at 1–2. 
 13. CRIBBET & JOHNSON, supra note 8, at 123; see also Sterling Vill. Condo., Inc. v. Breitenbach, 
251 So. 2d 685, 688 (Fla. Dist. Ct. App. 1971) (discussing the history of condominium law and observ-
ing how this history offers a foundation for its holding about the nature of condominium ownership). 
 14. See generally CRIBBET & JOHNSON, supra note 8, at 127–30. 
 15. See generally id. 
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dominium-type developments [without] the esoteric name.”16  In Nepon-
sit Property Owners’ Ass’n v. Emigrant Industrial Savings Bank,17 “the 
New York Court of Appeals provided [a] common law basis for [condo-
minium owners’ associations] to levy assessments for maintenance . . . 
[when it] brushed aside centuries-old prohibitions against affirmative 
covenants.”18  In 1947, a group of veterans in New York City persuaded 
the Veterans Administration to guarantee mortgages on individual apart-
ments purchased on separate deeds in a single building, where each deed 
described the individual apartment and granted to the holder an undi-
vided share in the common elements.19  Common-law condominiums of 
such form, however, have not “flourished, due to the perception, some-
times wrongly put, that air space is inalienable, and to the problems 
raised by the rule against perpetuities and restraints on alienation.”20  
Nevertheless, common law provides the model for what we now know as 
condominium governance because it recognizes servitudes (i.e., cove-
nants running with the land and easements).21  Most condominium decla-
rations draw from a common-law vocabulary, and many courts treat con-
dominium declarations as they would any other covenant running with 
the land or equitable servitude.22 

Most condominium developments take form under explicit statu-
tory authority.23  Puerto Rico passed its first condominium statutes in 
1951 and 1958.24  Shortly thereafter, in 1961, Congress authorized the 
Federal Housing Administration to insure condominium mortgages, and 
by 1969 every state had enacted a condominium statute.25  A number of 
states have adopted so-called second-generation condominium laws 
based on the National Conference of Commissioners on Uniform State 
Laws (NCCUSL) Uniform Condominium Act.26  First-generation con-
dominium statutes generally address the formation of condominium de-
velopments, while second-generation laws attempt to set uniform rules 
about operation and management as well as address issues such as emi-
nent domain, insurance, and developer disclosure.27 

What kind of property or property interests, if any, condominium 
statutes actually create is somewhat ambiguous.  California courts have 

 

 16. Id. at 128. 
 17. 15 N.E.2d 793 (N.Y. 1938). 
 18. Patrick J. Rohan & John P. Healy, Home Owner Association Assessment Litigation in New 
York—An Overview, 73 ST. JOHN’S L. REV. 199, 200–01 (1999). 
 19. ROBERT L. OTTO ET AL., ILL. INST. FOR CONTINUING LEGAL EDUC., ILLINOIS CON-

DOMINIUM LAW § 1.3 (2000). 
 20. Id. 
 21. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 1.1 (2000) (defining servitudes). 
 22. See FREEDMAN & ALTER, supra note 2, at 4. 
 23. See id. at 2. 
 24. CRIBBET & JOHNSON, supra note 8, at 129. 
 25. See FREEDMAN & ALTER, supra note 2, at 2. 
 26. Michael L. Utz, Common Interest Ownership in Pennsylvania: An Examination of Statutory 
Reform and Implications for Practitioners, 37 DUQ. L. REV. 465, 466–68 (1999). 
 27. Id. at 468, 479–80. 
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found that “ownership of a condominium constitutes a statutorily recog-
nized estate in real property.”28  Other states have not been so willing to 
grant condominium owners the full “bundle of sticks” usually associated 
with ownership in fee simple.  A Texas court suggested that  “[e]ach 
owner must give up some historic rights of property ownership,”29 and an 
Ohio court found that “[i]ndividual property receives some protection in 
the condominium arrangement, although less than that accorded non-
condominium property.”30  A North Carolina court held that “[t]he rights 
and duties of condominium unit owners . . . are not the same as those of 
real property owners at common law.”31  By way of explanation, condo-
minium owners have fewer rights because “[c]ondominiums are a statu-
torily-created form of real estate.”32  Paradoxically, however, condomin-
ium owners (or the condominium owners’ association) bear the full 
weight of legal liabilities that attach to real-property ownership.33 

B. Spread and Development of the Condominium 

In a sort of Gresham’s Law34 of property, the condominium or own-
ers’ association-governed community is crowding other types of housing 
from the market.35  About twenty-five to thirty percent of Americans 
now live in communities governed by some type of owners’ association,36 
and virtually “all new lateral developments will . . . necessitate employ-
ment of a community association of one type or another.”37  The trend 
toward condominiums will accelerate and “the rental housing market in 
every major city will shrink and ultimately disappear.”38 

The condominium is “a useful legal tool”39 in that it creates housing 
that stands somewhere between the traditional house owned in fee sim-
ple absolute and the traditional rental, creating an intermediate housing 

 

 28. Laguna Royale Owners Ass’n v. Darger, 174 Cal. Rptr. 136, 143 (Ct. App. 1981) (citation 
omitted). 
 29. Gulf Shores Council of Co-Owners, Inc. v. Raul Cantu No. 3 Family P’ship, 985 S.W.2d 667, 
670 (Tex. App. 1999). 
 30. Worthinglen Condo. Unit Owners’ Ass’n v. Brown, 566 N.E.2d 1275, 1277 (Ohio Ct. App. 
1989). 
 31. McElveen-Hunter v. Fountain Manor Ass’n, Inc., 386 S.E.2d 435, 436 (N.C. Ct. App. 1989). 
 32. Shorewood West Condo. Ass’n v. Sadri, 966 P.2d 372, 373 (Wash. Ct. App. 1998). 
 33. See VINCENT DI LORENZO, THE LAW OF CONDOMINIUMS AND COOPERATIVES ¶¶ 1.01–.04 
(1990) (discussing tort liability of condominium owners and owners’ associations). 
 34. Gresham’s Law is a theory from economics that says “bad” money will drive “good” money 
out of circulation.  See BLACK’S LAW DICTIONARY 709 (7th ed. 1999).  For instance, in a realm with 
paper money and specie, the paper money will circulate and people will hoard specie.  See id.  By 
analogy, I am suggesting that condominiums, as a peculiar hybrid between rental and single-family 
homes, will drive both pure rental and single-family homes from the market. 
 35. Patrick J. Rohan, Preparing Community Associations for the Twenty-First Century: Anticipat-
ing the Legal Problems and Possible Solutions, 73 ST. JOHN’S L. REV. 3, 5–9 (1999). 
 36. See Katharine N. Rosenberry, Home Businesses, Llamas and Aluminum Siding: Trends in 
Covenant Enforcement, 31 J. MARSHALL L. REV. 443, 445 (1998). 
 37. Rohan, supra note 35, at 3–4. 
 38. Id. at 7. 
 39. CRIBBET & JOHNSON, supra note 8, at 139. 
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option for the person seeking shelter.40  Some argue that the middle way 
will come to dominate:  “[w]hat appears to be happening is a wholesale 
change in buyer thinking, with condominiums being viewed now as the 
preferred means of residential ownership.”41  It may be, however, that 
“[o]wnership and use of condominiums is an increasingly significant form 
of ‘home ownership’” only because it “meet[s] the desire of our people to 
own their own dwelling place, in the face of heavy concentrations of 
population in urban areas, the limited availability of housing, and, thus, 
the impossibly inflated cost of individual homes.”42 

Many Americans will find themselves relegated to the restricted-
property-rights regime of condominium purchase not by choice, but by 
necessity.43  Such a purchase may be the only “economically viable option 
for owning residential property,” and individuals will make the purchase 
“in spite of, rather than because of” the condominium arrangement as 
condominiums will hold “a semi-monopoly of housing within certain 
price ranges.”44 

As condominiums crowd new rental construction from the market,45 
“renters” will increasingly find themselves at the mercy of a diverse 
group of condominium or single-family-homeowners/investors when 
looking for a place to live.  “[G]rowing shortages of decent and afford-
able rental housing units for low-income people are becoming increas-
ingly visible” to expert observers of housing trends.46  The housing crisis 
is “nearly invisible,” however, to a public who usually associates housing 
problems with the homeless, and this housing crisis is “taking its toll on 
thousands,” despite the strong economy of recent years.47  “Soaring home 
prices are keeping more families and singles in rental units, tightening an 
already constricted market and making it harder for the working poor 

 

 40. See id. 
 41. William L. Zeckendorf, After Five Years, Condo Market Comes Back, REAL ESTATE WKLY., 
June 22, 1994, at C14.  “Statistics bear this out.  Recently released figures by Douglas Elliman show 
condominium sales [in New York] surging 17.4 percent in 1993 over 1992; the research firm of Yale 
Robbins Inc. put volume even higher, up 20.7 percent, for the same period.”  Id. 
 42. Laguna Royale Owners Ass’n v. Darger, 74 Cal. Rptr. 136, 143 (Ct. App. 1981). 
 43. See Armand Arabian, Condos, Cats and CC&Rs: Invasion of the Castle Common, 23 PEPP. L. 
REV. 1, 23 (1995). 
 44. Id. 
 45. See Rohan, supra note 35, at 5–9. 
 46. David F. Seiders, Trends and Cycles in Housing Production, BUS. ECON., July 1997, at 12. 

It is worth noting, however, that previous periods of high multifamily production were spurred by 
changes in federal policies that subsequently were reversed.  In particular, the boom of the early 
1970s reflected a sharp expansion of federal subsidy programs for production of low-income 
rental housing, and the boom of the early and mid-1980s reflected major enhancements of tax in-
centives for production of rental housing.  The 1980s boom, which was scuttled by the Tax Re-
form Act of 1986, generated high rental vacancy rates that depressed multifamily production into 
the 1990s. 

Id. 
 47. Kristen Gustafson, Rental Squeeze for Families in the Middle, Lack of Housing Affords Few 
Answers, CHI. TRIB., Jan. 14, 2001, at 5B. 
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and even middle-income people to find affordable apartments.”48  Many 
families earning between $40,000 and $50,000 per year find themselves 
priced out of home ownership.49  “[O]nly 43% of the nation’s families can 
afford to buy a median-priced house.”50  Only thirteen percent of single 
mothers with children under eighteen can afford to buy a home, and sev-
enty-seven percent of African Americans cannot afford to purchase a 
median-priced home.51 

Developers in suburban and outlying areas are building primarily 
large, expensive, detached single-family homes, while in urban areas, 
older rental spaces and traditional apartment buildings are being aban-
doned or torn down.52  The developers’ choice is rooted in economics; as 
in most markets, potential renters can afford to pay only about half of 
what it costs to develop and build new apartments.53  Further, in many 
“supply-constrained” markets, developers cannot build because of a lim-
ited supply of “developable and [appropriately] zoned land.”54 

Absent some type of government intervention in the housing mar-
kets, free alienability of all housing forms would offer lower-income 
people the greatest housing opportunity.55  One New Jersey court has 
recognized that “[c]ommon interest [and condominium] communities fill 
a particular need in the housing market but they also pose unique prob-
lems for those who remain outside their gates.”56 

 

 48. Nancy Ryan & Rummana Hussain, Leap in Home Prices Tightens Market for Apartment 
Renters; Ownership Move a Tougher Leap, Study Says, CHI. TRIB., Aug. 24, 2000, at Metro Chicago 1. 
 49. See id. 
 50. Joe Cappo, American Dream Seems Lost in Space, CRAIN’S CHI. BUS., July 15, 1991, at 10. 
 51. Id. 
 52. See Ryan & Hussain, supra note 48.  Recent studies demonstrate that population, income, 
and demographic trends will exacerbate this problem as high-income individuals bid up demand for 
quality homes, while at the same time apartment units are demolished or converted for other uses.  See 
Alfred M. Clark III, Can America Afford to Abandon a National Housing Policy?, 6 J. AFFORDABLE 

HOUSING & COMMUNITY DEV. L. 185, 198 (1997). 
 53. Editorial, Rental Shortage Needs Fast Political Response: City and State Officials Can Play a 
Role in Portland’s Solution, PORTLAND PRESS HERALD, Jan. 24, 2001, at 8A.  These problems are not 
unique to the Portland area.  In 2000, Minnesota’s apartment vacancy rate was lower than 1.5%.  Jean 
Hopfensperger, Apartment for Rent? Not Likely; State’s Rental Vacancy Rate Is Among Lowest in Na-
tion, STAR-TRIBUNE (Minneapolis, Minn.), Jan. 30, 2001, at 1A. 
 54. John Bell, Lenders, Investors Favor Multifamily, MIDWEST REAL ESTATE NEWS, Jan. 30, 
2001. 
 55. Id.  Bell notes, “There’s still shortage of space in primary and secondary markets because 
there’s not a lot of new development to keep up with demand.  The cost structure makes it difficult to 
develop new property without outside assistance.”  Id.  It is also likely that there will be no federal 
action to solve this problem any time soon.  The Housing Act of 1996 announced that the federal gov-
ernment could not guarantee housing for even a majority of citizens.  See Clark, supra note 52, at 185. 
 56. Mulligan v. Panther Valley Prop. Owners Ass’n, 766 A.2d 1186, 1193 (N.J. Super. Ct. App. 
Div. 2001). 
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C. Local Government and the Condominium 

Local governments are complicit in the move to the restricted-rights 
regime of the condominium.57  Local governments exert substantial influ-
ence on the nature of condominium developments “through local zoning 
and subdivision ordinances.”58  In some instances, local governments 
stipulate specific provisions they expect developers to insert in a condo-
minium’s declarations as a condition for granting approval of a develop-
ment plan.59 

D. Condominium Governance as State Action 

The declarations governing condominiums are an odd hybrid.  In 
form, they resemble “a common law easement or covenant.”60  In terms 
of their making, they resemble a contract.61  All existing “[c]ondominium 
associations are solely creations of law,” they “do not have a tangible ex-
istence like a person, office building, or automobile.”62  The legal fiction 
allows courts and commentators to distinguish the condominium from 
traditional forms of real estate and other forms of local governance.63 

Some commentators suggest that, insofar as owners’ associations act 
like local governments, they should be treated like local governments by 
the courts.64  Certainly an analogy can be drawn between an owners’ as-
sociation and local government because “[b]oth have maintenance and 
regulatory responsibilities within . . . defined tracts . . . and both raise 
funds by assessing those who own interest[s] in that real estate.”65  Some 
courts find this analogy persuasive and recognize that in some cases con-
dominium associations should be held to the same level of scrutiny as lo-
cal governments.66  The owners’ association may perform “quasi-
municipal functions,” or an association may be sufficiently entangled 
with a municipal government so as to be “precluded from acting inde-

 

 57. See FREEDMAN & ALTER, supra note 2, at 42 (“The local government is a principal player 
because it is the local government that authorizes the development of the condominium.”). 
 58. See id. 
 59. See, e.g., Vill. of Los Ranchos De Albuquerque v. Shiveley, 791 P.2d 466, 472 (N.M. Ct. App. 
1989). 
 60. Stewart E. Sterk, Minority Protection in Residential Private Governments, 77 B.U. L. REV. 
273, 278–79 (1997). 
 61. See id. at 282. 
 62. Alan D. Seilhammer, Lending to . . . Condominium Associations, J. LENDING & CREDIT 

RISK MGMT., Mar. 1, 1999, at 74. 
 63. See FREEDMAN & ALTER, supra note 2, at 42 (distinguishing local governments from con-
dominiums); supra notes 28–32 and accompanying text. 
 64. See, e.g., Patrick A. Randolph Jr., Changing the Rules: Should Courts Limit the Power of 
Common Interest Communities to Alter Owners’ Privileges in the Face of Vested Expectations?, 38 
SANTA CLARA L. REV. 1081, 1124 (1998); David J. Kennedy, Note, Residential Associations as State 
Actors: Regulating the Impact of Gated Communities on Nonmembers, 105 YALE L.J. 761 (1995). 
 65. FREEDMAN & ALTER, supra note 2, at 42. 
 66. See Franklin v. Spadafora, 447 N.E.2d 1244, 1250 (Mass. 1983). 
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pendently.”67  Finding the line that separates government from the con-
dominium association is ultimately a fact-based inquiry.68 

Given that condominiums are creatures of state action, when parties 
turn to the courts to settle disputes about a condominium’s declarations, 
the doctrine of Shelly v. Kraemer69 should transform seemingly private 
actions into public actions.70  Courts, however, have not taken this path.71  
When addressing various restrictions in condominium declarations, 
courts have never clearly explained why Shelly v. Kraemer’s prohibition 
on racially restrictive covenants is inapposite.72  Shelly v. Kraemer may be 
considered a “wild card that may be used by some courts” to invalidate 
covenants that restrict individual rights.73  The Restatement (Third) of 
Property takes the position that condominium owners’ associations are 
not likely to be treated as state actors.74 

In sum, condominiums exist as an odd hybrid—private property of a 
sort, governed by private agreements made legitimate only by enabling 
statutes and court decisions not firmly grounded in the law of property, 
the law of contract, or any other particular body of law.75 

E. Property Rights and Leasing Restrictions in Condominiums 

Property consists of the interests and expectations one has in the 
ability to exclude, use, and dispose of something.76  Restrictions on the 
ability of an owner to lease a condominium would appear to be an as-
sault on the very nature of a condominium as property, in that leasing re-
strictions profoundly narrow the power and expectation of a condomin-
ium owner to exclude, use, or dispose of her condominium as she sees fit.  
If a condominium owners’ association may impose leasing restrictions on 
individual owners, it would seem that condominium owners purchase but 
a narrow property interest in a condominium—the ability to use it as a 
residence—and a broader right to vote in association meetings.  Condo-
minium owners are, in effect, tenants with the right to vote on manage-
ment matters. 
 

 67. Mulligan v. Panther Valley Prop. Owners Ass’n, 766 A.2d 1186, 1193 (N.J. Super. Ct. App. 
Div. 2001). 
 68. Id. 
 69. 334 U.S. 1 (1948). 
 70. Frank Askin, Free Speech, Private Space, and the Constitution, 29 RUTGERS L.J. 947, 948 
(1998). 
 71. See, e.g., Worthinglen Condo. Unit Owners’ Ass’n v. Brown, 566 N.E.2d 1275, 1276–77 (Ohio 
Ct. App. 1989) (finding the application of Shelley v. Kraemer to be “lacking in some respect” as an 
appropriate analogy for evaluating the issues involved in settling a dispute over leasing restrictions and 
condominium governance). 
 72. See, e.g., id. 
 73. See Askin, supra note 70, at 948–49. 
 74. See RESTATEMENT (THIRD) OF PROP.: SERVITUDES, ch. 6, introductory note at 70–71 (2000). 
 75. See supra Part II.A. 
 76. See generally ROGER A. CUNNINGHAM ET AL., THE LAW OF PROPERTY §§1.1–.2 (2d ed. 
1993) (discussing the evolution of the concept of property and how the idea of property may be under-
stood in terms of power and expectations). 
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There is a trend among condominium associations to impose leasing 
restrictions.77  The interests of resident and nonresident owners are fre-
quently antithetical and resident owners often use leasing restrictions to 
impose their will on nonresident owners.78  Resident owners believe that 
only residents have a real “stake in the community . . . [and] are likely to 
work harder at maintaining their units and common areas.”79  Moreover, 
resident owners frequently fear that renters are unstable and will “inter-
fere with [the] sense of community.”80  Resident owners hope that leasing 
restrictions will make the community “more attractive” and “increase the 
market value of all units.”81  Court battles about leasing “directly pose 
the question of the appropriate relationship between self-governing 
groups,” individual owners, and the larger community—whose values 
should govern the community?82  Usually, court decisions on whether to 
uphold leasing restrictions turn on the balancing of vested rights in prop-
erty, condominium owner expectations, the nature of condominium gov-
ernance, the degree to which a condominium is, in fact, property, and the 
unique nature of the condominium community.83  With rare exception, 
courts do not consider the public policy implications of allowing condo-
minium owners’ associations to exclude people from their community.84 

III. ANALYSIS 

While property rights are often taken for granted, property itself is 
little more than the product of social construction.85  “[O]wnership, be-
cause it is a social practice, always involves some sacrifice of individual 

 

 77. Rosenberry, supra note 36, at 461. 
 78. See Randolph, supra note 64, at 1091. 
 79. See Sterk, supra note 60, at 322. 
 80. Id. at 323. 
 81. See id. 
 82. See Gregory S. Alexander, Dilemmas of Group Autonomy: Residential Associations and 
Community, 75 CORNELL L. REV. 1, 1 (1989). 
 83. See id. at 13–14; infra Part III.A. 
 84. The Mulligan court recently considered, but backed away from, embracing the position that 
public policy provided reason to invalidate a condominium’s ability to restrict leasing to “Tier 3” sex 
offenders.  Mulligan v. Panther Valley Prop. Owners Ass’n, 766 A.2d 1186, 1186 (N.J. Super. Ct. App. 
Div. 2001).  The court rejected outright the claim that the association’s rule was “an unlawful in-
fringement on [the plaintiff’s] right to alienate her property,” because “ordinarily a litigant may not 
claim standing to assert the rights of the third party.”  Id. at 1192.  The court did consider the claim 
that the covenant might be “contrary to public policy.”  Id.  The court was reluctant to consider the 
claim in this context, however, because the plaintiff failed to develop a record showing the court ex-
actly how many “similar common interest communities within the State have passed similar restric-
tions.” Id.  The court found that “[w]e are thus unable to determine whether the result of such provi-
sions is to make a large segment of the housing market unavailable.” Id.  Thus, it seems that at least 
New Jersey courts may be open to examining the actions of condominium owners’ associations in the 
context of public policy. 
 85. Phyliss Craig-Taylor, Through a Colored Looking Glass: A View of Judicial Partition, Family 
Land Loss, and Rule Setting, WASH. U. L.Q., Fall 2000, at 737, 786. 
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control. . . . It is only in the mythology of classical liberalism that owner-
ship is absolute.”86  According to the Supreme Court: 

Property interests, of course, are not created by the Constitution.  
Rather, they are created and their dimensions are defined by exist-
ing rules or understandings that stem from an independent source 
such as state law—rules or understandings that secure certain bene-
fits and that support claims of entitlement to those benefits.87 

Courts are somewhat disingenuous when they find condominium 
ownership interests, by virtue of the “legislated” nature of the condomin-
ium,88 to constitute something less than the “full bundle of sticks” usually 
associated with property, because all property interests are the creature 
of some statute or rule.89  Rules that allow condominium owners’ associa-
tions to limit an individual owner’s rights over her own condominium, in 
particular her right to alienate her property as she chooses, remove a few 
sticks from the bundle.  The issue is whether there is something inherent 
in the nature of the condominium that rationalizes granting a smaller 
bundle of sticks to condominium owners than to other owners of “real” 
property.  A secondary issue is what effect the rules governing condo-
miniums have on the larger community. 

A. State Law Regulatory Schemes 

State court rulings about the authority of condominium owners’ as-
sociations to pass rules usually derive from cases that pit owner against 
association.90  These cases do not involve aggrieved (or potentially ag-
grieved) tenants.91  Courts examine the relationship between the owner 
and the association, and their rulings fall into three main categories:  1) 
those that grant to associations virtually limitless authority to pass rules,92 
2) those that vest owner expectations at the time of purchase and there-
fore limit the authority of associations to change rules,93 and 3) those that 
apply some kind of “reasonability” test to evaluate the nature of the rule 
that the association seeks to impose.94 

 

 86. Alexander, supra note 82, at 12. 
 87. Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 (1972). 
 88. E.g., McElveen-Hunter v. Fountain Manor Ass’n, Inc., 386 S.E.2d 435, 436 (N.C. Ct. App. 
1989) (calling condominiums a “statutorily-created form of real estate”). 
 89. Roth, 408 U.S. at 577. 
 90. Lewis A. Schiller, Limitations on the Enforceability of Condominium Rules, 22 STETSON L. 
REV. 1133, 1134 (1993). 
 91. See id. 
 92. See Apple II Condo. Ass’n v. Worth Bank & Trust Co., 659 N.E.2d 93, 97 (Ill. App. Ct. 
1995). 
 93. See Hidden Harbour Estates, Inc. v Basso, 393 So. 2d 637, 639–40 (Fla. Dist. Ct. App. 1981). 
 94. See Seagate Condo. Ass’n, Inc. v. Duffy, 330 So. 2d 484, 486 (Fla. Dist. Ct. App. 1976). 
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1. The Florida Model—A Virtually Limitless Authority to Restrict 
Leasing 

Florida case law treats condominiums as something less than prop-
erty and, in consequence, generally allows condominium owners’ associa-
tions to enact broad leasing restrictions.95  Florida’s approach is the ma-
jority approach.96  Many courts in other states have cited Florida 
condominium case law with approval because of what one court calls 
Florida’s “better-reasoned approach to the problem” of condominium 
governance generally, and specifically, leasing restrictions.97 

Florida’s condominium law is grounded in a strict reading of con-
dominium declarations and in a peculiar conception of the unique nature 
of condominium community living.98  Florida law operates from the 
premise that a property owner’s “sovereign fiat to use his property as he 
pleases must yield” in the case of a condominium because “ownership is 
in common or cooperation with others.”99  In Hidden Harbour Estates, 
Inc. v. Norman, the Florida appellate court said: 

[I]nherent in the condominium concept is the principle that to pro-
mote the health, happiness, and peace of mind of the majority of 
the unit owners since they are living in such close proximity and us-
ing facilities in common, each unit owner must give up a certain de-
gree of freedom of choice which he might otherwise enjoy in sepa-
rate, privately owned property.100 

In Sterling Village Condominium, Inc. v. Breitenbach, the Florida 
appellate court held that condominium declarations “ought to be con-
strued strictly to assure these investors that what the buyer sees the 
buyer gets.”101  Although the Sterling Village court sought to protect 
vested expectations in the status quo,102 its holding has been used merely 
to give authority to condominium declarations as the governing docu-
 

 95. See Flagler Fed. Sav. & Loan Ass’n of Miami v. Crestview Towers Condo. Ass’n, 595 So. 2d 
198 (Fla. Dist. Ct. App. 1992); Apple II Condo. Ass’n, 659 N.E.2d at 97. 
 96. Shorewood West Condo. Ass’n v. Sadri, 966 P.2d 372, 374 (Wash. Ct. App. 1998). 
 97. Apple II Condo. Ass’n, 659 N.E.2d at 98; Ass’n of Owners of Kukui Plaza v. City of Hono-
lulu, 742 P.2d 974, 984 (Haw. Ct. App. 1987) (citing Florida case law in support of the proposition that 
a leasing restriction is not an unlimited restraint on alienation); Franklin v. Spadafora, 447 N.E.2d 
1244, 1247 (Mass. 1983) (citing Florida case law in support of propositions that leasing restrictions are 
valid and that condominium owners give up personal choice and other rights when they purchase a 
condominium); Breezy Point Holiday Harbor Lodge-Beachside Apartment Owners’ Ass’n v. B.P. 
P’ship, 531 N.W.2d 917, 919 (Minn. Ct. App. 1995) (citing Florida case law in support of the proposi-
tion that leasing restrictions are not unreasonable restraints on alienation); McElveen-Hunter v. Foun-
tain Manor Ass’n, Inc., 386 S.E.2d 435, 436 (N.C. Ct. App. 1989) (citing Florida case law in support of 
the proposition that condominium owners are bound by declaration amendments restricting leasing); 
see also Gulf Shores Council of Co-Owners, Inc. v. Raul Cantu No. 3 Family P’ship, 985 S.W.2d 667, 
670 (Tex. App. 1999) (citing Florida case law in support of the proposition that condominiums differ 
from other forms of property). 
 98. Seagate Condo. Ass’n, 330 So. 2d at 486. 
 99. See Sterling Vill. Condo., Inc. v. Breitenbach, 251 So. 2d 685, 688 (Fla. Dist. Ct. App. 1971). 
 100. 309 So. 2d 180, 181–82 (Fla. Dist. Ct. App. 1975). 
 101. 251 So. 2d at 688. 
 102. See id. 
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ment for a development.103  Florida courts continue to follow this author-
ity, but they do not read condominium declarations as a contract per 
se.104  Rather, many courts hold: 

 A declaration of a condominium is more than a contract spelling 
out mutual rights and obligations of the parties thereto—it assumes 
some of the attributes of a covenant running with the land, circum-
scribing the extent and limits of the enjoyment and use of real 
property.  Stated otherwise, it spells out the true extent of the pur-
chased, and thus granted, use interest therein.105 

Decisions in subsequent cases, such as Seagate Condominium Ass’n 
v. Duffy, White Egret Condominium, Inc. v. Franklin, and Hidden Har-
bour Estates, Inc. v. Basso, rest on the premise that condominiums are 
somehow different from real property.  They cite Sterling Village and 
Norman as authority for the proposition that condominium owners pos-
sess limited rights in property.106 

Florida courts have held that a declaration does not embody state 
action, as would for example “a zoning ordinance adopted under the po-
lice power.”107  Rather, a declaration acquires its force as a “mutual 
agreement entered into by all condominium” owners.108  Or, a declara-
tion, while not a contract, becomes enforceable by the same theory of 
consent whereby contracts become enforceable.109 

The implications for condominium owners’ rights are profound.  
The Seagate court held, in a case where a condominium’s declarations 
were amended to prohibit the leasing of units, that the “leasing restric-
tion constitutes neither an unlimited nor unreasonable restraint on alien-
ation.”110  A condominium owner has no inherent right to lease a unit, 
the court held, and such restrictions are reasonable “[g]iven the unique 
problems of condominium living in general and the special problems en-
demic to a tourist oriented community in South Florida,” and given the 
expectation embodied in the declarations that the rules governing the 
condominium could be changed by a vote.111 

In Flagler Federal Savings & Loan Ass’n of Miami v. Crestview 
Towers Condominium Ass’n, the court expanded this reading of the law, 

 

 103. See Hidden Harbour Estates, Inc. v. Basso, 393 So. 2d 637, 638–39 (Fla. Dist. Ct. App. 1981). 
 104. See, e.g., id. at 639. 
 105. Id. (quoting Pepe v. Whispering Sands Condo. Ass’n, 351 So. 2d 755, 757–58 (Fla. Dist. Ct. 
App. 1977)). 
 106. Basso, 393 So. 2d at 638–39 (citing Sterling Village and Norman in support of the idea that 
condominium living is unique); White Egret Condo., Inc. v. Franklin, 379 So. 2d 346, 350 (Fla. Dist. Ct. 
App. 1979) (citing Norman in support of the proposition that condominium living is unique); Seagate 
Condo. Ass’n, Inc. v. Duffy, 330 So. 2d 484, 486 (Fla. Dist. Ct. App. 1976) (observing that the 
“uniqueness of the problems of condominium living” justifies restricting rights). 
 107. White Egret Condo., Inc., 379 So. 2d at 350. 
 108. Id. 
 109. Id. (explaining than “an individual can choose at the time of purchase whether to sign an 
agreement with these restrictions”). 
 110. 330 So. 2d at 486. 
 111. Id. 
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holding that declarations “are clothed with a very strong presumption of 
validity which arises from the fact that each individual unit owner pur-
chases his unit knowing of and accepting the restrictions to be im-
posed”112—the theory of contract embodied in the declaration.  Given 
that Flagler Savings was aware that the “declaration contained provisions 
for amending the Declaration,” it was bound by any amendments, includ-
ing, in this case, an amendment that prohibited it from leasing the con-
dominium that it owned, notwithstanding the fact that leasing was per-
mitted when Flagler Savings originally acquired the unit.113  Flagler 
instantiates the amendment procedure—the majority or supermajority 
vote—as the central feature of the condominium community.114 

Other states have followed this line of reasoning.  A North Carolina 
court, finding a leasing restriction valid regardless of an owner’s expecta-
tions, relied on its finding that the owner “had notice before the units 
were bought that the declaration was changeable” and that the changes 
made were “no more stringent than the conditions required of many 
apartment renters.”115  Condominium owners, it would seem, purchase the 
same property rights as leaseholders.  A Minnesota court cited Flagler 
with approval for the proposition that leasing restrictions could be im-
posed on owners so long as declarations contain clear rules regarding 
amendment.116 

Little is left for Florida owners—or for those owners in states that 
follow Florida’s lead—after Flagler.  If, as Basso suggests, a declaration 
describes the quantum of interest one actually purchases in a condomin-
ium,117 then, when read against Flagler, in Florida, one purchases nothing 
more than a right to vote on declaration amendments.118 

In Woodside Village Condominium Ass’n v. Jahren, a Florida court 
seems to have restored a few rights of condominium owners, but the full 

 

 112. Flagler Fed. Sav. & Loan Ass’n of Miami v. Crestview Towers Condo. Ass’n, 595 So. 2d 198, 
200 (Fla. Dist. Ct. App. 1992) (quoting Hidden Harbour Estates, Inc. v. Basso, 393 So. 2d 637, 639 
(Fla. Dist. Ct. App. 1981)). 
 113. Id. 
 114. See id. 
 115. McElveen-Hunter v. Fountain Manor Ass’n, Inc., 386 S.E.2d 435, 436 (N.C. Ct. App. 1989) 
(emphasis added). 
 116. See Breezy Point Holiday Harbor Lodge-Beachside Apartment Owners’ Ass’n v. B.P. P’ship, 
531 N.W.2d 917, 920 (Minn. Ct. App. 1995). 
 117. Basso, 393 So. 2d at 639 (citing Pepe v. Whispering Sands Condo. Ass’n, 351 So. 2d 755, 757–
58 (Fla. Dist. Ct. App. 1977)). 
 118. Flagler, 595 So. 2d at 200.  In one case a Florida family was found by a trial court, after the 
birth of their infant daughter, to be in violation of a condominium declaration provision prohibiting 
residence by children under the age of sixteen.  See Pearlman v. Lake Dora Villas Mgmt., Inc., 479 So. 
2d 780 (Fla. Dist. Ct. App. 1985).  The appellate court reversed the trial court’s decision, not because it 
would have been unreasonable for the condominium to make the Pearlmans move after the birth of 
their daughter, but only because the application of the “children under sixteen” rule was arbitrary as 
applied.  See id. at 781.  This means, at least hypothetically, that changes to a condominium’s declara-
tions could force families to move from condominiums where rules on family composition or age re-
striction are imposed uniformly on all owners. 
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extent of the ruling is ambiguous.119  While the court agreed that 
“[r]estrictions on leasing rights . . . do not inherently violate any funda-
mental right of the unit owners” and that “[u]se restrictions contained 
within declarations of condominiums are clothed with a very strong pre-
sumption of validity,” it found that alterations to declarations may never-
theless alter rights and should therefore be subject to strict scrutiny.120 

The Woodside Village court gets at the real tension in Flagler:  what 
clause or series of clauses in a condominium declaration serves to create 
an expectation?  In particular, the Woodside Village court found that 
owners may acquire an “unlimited right to lease” if leasing is permitted 
when they purchase a unit, this right being illegitimately destroyed if an 
association later adopts leasing restrictions by amending its declara-
tions.121  The Woodside Village court distinguished its holding from Sea-
gate by suggesting that Seagate is a “restraints on alienation” case, while 
Woodside Village is “a case which interprets rights acquired by reason of 
purchases of condominium units under terms of a declaration of condo-
minium that is later substantially amended to destroy those rights with-
out affording any avenue of relief.”122  The Woodside Village court con-
cluded that “the reasoning of the Flagler court is faulty” based on a 
reading of Norman requiring declarations to be interpreted to give own-
ers a sense of certainty.123  Thus, the Woodside Village court breathed life 
into the property rights of condominium owners.  As Woodside Village 
does not overrule Seagate, however, and as Flagler is a decision of equal 
weight issued by a different Florida court of appeals, the state of the law 
in Florida is uncertain.  Also, Woodside Village did not consider the 
needs of third parties, or the public policy considerations of insuring an 
adequate stock of rental housing. 

2. Vested Rights 

In Breene v. Plaza Tower Ass’n,124 “the North Dakota Supreme 
Court [issued] one of the most sweeping opinions recognizing the vested 
rights unit owners have against changes in use controls in common own-
ership associations.”125  The Breene court rejected the Florida court’s 
analysis in Seagate, finding crucial differences between Florida law and 
North Dakota law regarding the mutability of declarations or cove-
nants.126  For instance, North Dakota does not permit declarations or 
covenants to be modified after purchase; on the contrary, North Dakota 

 

 119. 754 So. 2d 831 (Fla. Dist. Ct. App. 2000). 
 120. See id. at 832–33. 
 121. See id. at 833. 
 122. Id. 
 123. Id. at 835. 
 124. 310 N.W.2d 730 (N.D. 1981). 
 125. Randolph, supra note 64, at 1092. 
 126. See Breene, 310 N.W.2d at 734. 
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gives to condominium covenants the traditional place they have held in 
the law of property.127 

Much like the Woodside Village court in Florida, the Breene court 
did “not address the alienability or the fairness of the restriction,” but fo-
cused on “the basic ‘bundle of rights’ that unit owners [expect] to acquire 
with the purchase of their units.”128  While the Breene court agreed that 
“it is inherent in the condominium concept that each unit owner must 
give up a certain degree of freedom of choice,” the court did not read 
this surrender to mean that basic expectations must also be surren-
dered.129  Breene clearly accepts the proposition that the relationship be-
tween condominium owner and association is defined by contract, and 
that this contract may include a clause permitting change.130  Breene dif-
fers from Flagler, however, because Breene finds that even when the con-
tract permits a majority vote of an association to alter the covenants, 
such alterations may not range beyond those “expectations” of an owner 
that vest upon purchase.131 

3. Procedural Fairness 

On the other hand, both Ohio and Illinois reject the vested rights 
approach of Breene, embracing instead approaches to leasing restrictions 
guided by Florida precedent.132  Ohio finds “condominiums unique.”133  
According to the court in Worthinglen Condominium Unit Owners’ Ass’n 
v. Brown: 

[U]nlike neighborhoods consisting of single-family dwellings, con-
dominium associations may make rules governing all unit owners, 
with the approval of a supermajority of the owners.  Moreover, 
given the need in condominium living for a stable environment with 
the concomitant relinquishing of some measure of individuality, as 
well as the central role played by the condominium’s restrictive 
scheme in the lives of the current and future owners, we find that 
none of the readily available analogies so squarely meshes with the 
issues presented herein as to allow resolution by any single anal-
ogy.134 

As in Flagler, the Worthinglen court found that purchasers should 
“realize that the regime in existence at the time of purchase may not con-
 

 127. See id. 
 128. Randolph, supra note 64, at 1092. 
 129. 310 N.W.2d at 733. 
 130. Id. at 734. 
 131. Id. at 733–34; see Flagler Fed. Sav. & Loan Ass’n of Miami v. Crestview Towers Condo. 
Ass’n, 595 So. 2d 198, 200 (Fla. Dist. Ct. App. 1992).  In Flagler, it might be said that the ramifications 
clause in the covenants became the only vested rule.  In Breene, a number of expectations, not merely 
the one clause, vested.  See 310 N.W.2d at 733–34. 
 132. See Worthinglen Condo. Unit Owners’ Ass’n v. Brown, 566 N.E.2d 1275, 1279 (Ohio Ct. 
App. 1989); Apple II Condo. Ass’n v. Worth Bank & Trust Co., 659 N.E.2d 93, 97 (Ill. App. Ct. 1995). 
 133. See Worthinglen Condo. Unit Owners’ Ass’n, 566 N.E.2d at 1276. 
 134. Id. 
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tinue.”135  The Worthinglen court nevertheless believed that “[i]ndividual 
property receives some protection in the condominium arrangement”; 
for instance, declaration amendments “require[] a supermajority . . . to 
pass.”136 

Worthinglen “agree[d] with Seagate” and held that leasing restric-
tions may be evaluated according to a “reasonableness” test.137  Worthin-
glen explicitly rejected Breene, and found retroactive leasing prohibitions 
“reasonable” if the declarations of which they are a part give prospective 
buyers notice that they are subject to amendment.138  The Ohio court’s 
decision in Worthinglen is neither a vote for certainty, nor for a strict 
reading of condominium declarations.  The reasonableness test will con-
sider whether the decision of the condominium owner supermajority is 
“arbitrary or capricious,” “discriminatory or evenhanded,” and whether 
it was “made in good faith for the common welfare of the owners and oc-
cupants of the condominium.”139  In Ohio, a condominium owner will not 
be deemed to have purchased a “right” or “expectation” to lease a unit, 
but merely an opportunity to have a fair hearing before neighbors may 
change the rules.140 

An Illinois appellate court rejected Worthinglen’s reasonableness 
test because it believed “a use restriction in a declaration of condomin-
ium may have a certain degree of unreasonableness to it, and yet with-
stand attack in the courts.”141  Any restrictions recorded in declarations 
are presumptively valid; therefore, leasing restrictions passed as amend-
ments to declarations by a vote of association members are presump-
tively valid.142 

In Apple II Condominium Ass’n v. Worth Bank and Trust Co., Illi-
nois imposed its own “procedural” test, announcing that it would subject 
leasing restrictions passed solely by a condominium board to a higher 
level of judicial scrutiny than that to which it would subject those meas-
ures passed by owners as an amendment to the declarations.143  The Ap-
ple II court found the Worthinglen “reasonableness” standard too intru-
sive because it could compel a court to second guess a “self-governing 
[body] such as a condominium association[],” and at the same time too 
arbitrary because “restrictions suitable for one community of owners will 
not necessarily be suitable for another.”144 

 

 135. Id. at 1277. 
 136. Id. 
 137. Id. 
 138. Id. at 1279. 
 139. Id. at 1277–78 (quoting River Terrace Condo. Ass’n v. Lewis, 514 N.E.2d 732, 737–38 n.8 
(Ohio Ct. App. 1986)). 
 140. See id. at 1277. 
 141. Apple II Condo. Ass’n v. Worth Bank & Trust Co., 659 N.E.2d 93, 98 (Ill. App. Ct. 1995). 
 142. Id. at 99. 
 143. Id. 
 144. Id. at 97–98. 
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Apple II treats Flagler and Seagate as persuasive authority for the 
proposition that condominium owners possess limited rights to any status 
quo beyond that of a voting regime.145  Apple II does not mention or dis-
tinguish Breene, but it nevertheless holds that “condominium owners do 
not have vested rights” in whatever covenants or declarations govern a 
condominium at the time of purchase.146  Illinois courts will find accept-
able any leasing restriction passed by owners according to procedures 
outlined in the declarations.147  A majority vote of owners presumptively 
reflects their interest in whatever outcome the vote ordains.148 

B. Rationale for Allowing Condominium Owners’ Associations to Limit 
Leasing of Individual Units 

1. The Condominium as a Distinctive Community 

Condominium rules may be defended as representing the rational 
behavior of community members seeking to preserve the values of their 
community.  The choice to purchase a condominium may not reflect 
mere resignation to economic reality, as is argued above.149  People may 
purchase condominiums because they desire to live in a different kind of 
community.150  Some argue that people move into condominiums in order 
to gain a sense of identity and as a reaction against “privatism.”151  The 
suburban single-family home represents “alienation from others, a frag-
mentation of one’s life, one’s identity.”152  While recognizing that owners’ 
associations may suffer from a variety of problems that certainly may 
warrant some measure of judicial intervention, Gregory Alexander con-
cludes, “[g]roup life offers a haven into which Americans may es-
cape . . . . The longing to ‘huddle together with [one’s] own kind’ reflects 
not some romantic vision of communal life, but a human instinct to be 
known concretely and to be accepted by others as a distinct personal-
ity.”153  According to Alexander, developers consciously market condo-
miniums with names like “community” or “village” in order to tap into 
people’s yearning to belong.154  A condominium is a place where one can 
move to escape from the banality of single-family-home suburban life.155 

 

 145. Id. at 97. 
 146. Id. 
 147. Id. at 99 (holding that “an Illinois condominium association may prohibit the leasing of units 
either by Board action or by a vote of the entire association pursuant to the terms of the condominium 
declaration”). 
 148. Id. 
 149. See supra Part II.B. 
 150. Alexander, supra note 82, at 10. 
 151. Carol Vogel, Clustered for Leisure, N.Y. TIMES, June 28, 1987, § 6 (Magazine), at 46, 64. 
 152. Alexander, supra note 82, at 9–10. 
 153. Id. at 60 (alteration in original) (citations omitted). 
 154. Id. at 10. 
 155. Id. at 9–10. 
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The problem, however, is determining who constitutes the “com-
munity,” as it is certainly not the residents.  “[V]irtually every develop-
ment declaration [is] created by a business enterprise that may have no 
residential interest in the property and primarily seeks to maximize its 
financial return.”156  In all new condominium developments, the develop-
ers’ lawyers draft the founding documents and the bulk of rules with an 
eye toward satisfying the dictates of the state’s condominium statute and 
maximizing the marketability of the development.157  Condominiums are 
not the felicitous “coming together” of like-minded, community-spirited 
individuals, as seen by their proponents.158  Moreover, the condominium 
“‘community’ is not a town or a village . . . . Resident participation in the 
affairs of [its government] . . . is minimal.”159 

This principle of “distinctive community” nevertheless underlies the 
reasoning in Florida’s Norman and Sterling Village decisions.160  A con-
dominium association may pass many kinds of rules in order to promote 
the “health, happiness, and peace of mind of the majority of unit owners 
since they are living in such close proximity.”161  So long as the restric-
tions imposed by a condominium association seem “reasonable,” they 
will be enforceable.162 

Alexander argues that the “reasonableness” standard, by replacing 
“traditional common-law and statutory rules governing restraints on 
alienation and land-use servitudes,” gives condominium communities the 
flexibility to adapt rules to suit the wishes of a majority of the commu-
nity’s members.163  The legal survivability of leasing restrictions, in par-
ticular, depends on courts embracing this community-rooted standard.  
“[C]ommon-law doctrine declares restraints on the alienation of fee in-
terests per se void”; hence, a “reasonableness” rule, while seemingly sub-
jecting condominium association decisions to judicial scrutiny, in fact sig-
nifies a deference to owners’ association decision making.164  
Condominium communities are able to regulate and control their mem-
bership through devices such as leasing restrictions because of the defer-
ence courts have shown to the notion of the condominium as a special 

 

 156. Arabian, supra note 43, at 11. 
 157. Evan McKenzie, Reinventing Common Interest Developments: Reflections on a Policy Role 
for the Judiciary, 31 J. MARSHALL L. REV. 397, 398 (1998). 
 158. See Vogel, supra note 151, at 46. 
 159. McKenzie, supra note 157, at 398. 
 160. Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. Dist. Ct. App. 1975); Ster-
ling Vill. Condo., Inc. v. Breitenbach, 251 So. 2d 685, 688 (Fla. Dist. Ct. App. 1971). 
 161. Arabian, supra note 43, at 12 (quoting Norman, 309 So. 2d at 182). 
 162. Norman, 309 So. 2d at 182; see also Worthinglen Condo. Unit Owners’ Ass’n v. Brown, 566 
N.E.2d 1275, 1276 (Ohio Ct. App. 1989) (supporting the proposition that regulations passed by con-
dominium associations are not inherently enforceable but must be reasonably related to some com-
munity objective). 
 163. Alexander, supra note 82, at 14. 
 164. Id. 
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community entitled to impose a variety of restrictions for the purpose of 
controlling the character of the community.165 

Further, each condominium community is different, giving rise to a 
need for different kinds of rules and restrictions in individual cases.  The 
community in Basso was a trailer park.166  In that case, Florida’s rule that 
a community may impose virtually any reasonable restriction was applied 
in a place where the disgruntled could literally haul their home out of the 
development if dissatisfaction was too great.167  Notwithstanding differ-
ences among communities, courts will uphold association rules unless 
those seeking to overturn the rule demonstrate that the rule is somehow 
“unreasonable.”168  “Reasonable” means anything other than arbitrary, 
and rules are presumed valid when passed by a majority vote.169  Ironi-
cally, rules deemed reasonable to protect condominium owners in a tour-
ist community overrun by transients, like those upheld in Seagate,170 were 
the same type of rules upheld to protect the distinctive community in a 
stable Chicago suburb in Apple II.171 

2. Condominium as Contract 

Even if a “community” is the product of the vision of some devel-
oper’s attorney, as opposed to the collective spirit of its members, it may 
still be possible to argue that the members of a condominium community 
are bound by the condominium’s declarations by virtue of the members’ 
consent to be bound by the community’s rules.  The “liberty of contract” 
argument may be the most powerful argument supporting the position 
that condominium associations should be free to set whatever rules they 
may choose.172 

The principle in Florida law, as expressed in Sterling Village, Flagler, 
and White Egret, and later echoed in other jurisdictions by decisions such 
as Apple II and Worthlinglen, is that condominium owners have the op-
portunity to review condominium declarations prior to purchase, to be-
come familiar with the operations of the community, and to realize when 
the declarations contain some provision that allows a vote to pass by a 
majority or supermajority.173  Therefore, if an association adopts a rule 
 

 165. See id. at 16 (explaining that the courts’ use of the reasonableness test increases the likeli-
hood that a given restriction will be sustained). 
 166. Hidden Harbour Estates, Inc. v. Basso, 393 So. 2d 637, 638 (Fla. Dist. Ct. App. 1981). 
 167. See id. 
 168. See, e.g., Nahrstedt v. Lakeside Vill. Condo. Ass’n, 878 P.2d 1275 (Cal. 1994); Apple II 
Condo. Ass’n v. Worth Bank & Trust Co., 659 N.E.2d 93, 98 (Ill. App. Ct. 1995) (holding that even 
unreasonable rules may be appropriate if supported by a majority of unit owners). 
 169. Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. Dist. Ct. App. 1975). 
 170. Seagate Condo. Ass’n, Inc. v. Duffy, 330 So. 2d 484, 486 (Fla. Dist. Ct. App. 1976). 
 171. 659 N.E.2d at 98. 
 172. McKenzie, supra note 157, at 408. 
 173. Flagler Fed. Sav. & Loan Ass’n of Miami v. Crestview Towers Condo. Ass’n, 595 So. 2d 198, 
200 (Fla. Dist. Ct. App. 1992); White Egret Condo., Inc. v. Franklin, 379 So. 2d 346, 350 (Fla. Dist. Ct. 
App. 1979); Sterling Vill. Condo., Inc. v. Breitenbach, 251 So. 2d 685, 688 (Fla. Dist. Ct. App. 1971); 
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restricting alienation, each owner, even if she disagrees with the rule, has 
agreed by contract to accept it in whatever form it may take after any fu-
ture association vote.174  Most importantly, because owners have notice— 
even in those instances where a condominium association adopts a rule 
that may seem patently unfair—the owner has no grounds to complain.175 

Critics of the contract view suggest that notice or arguments about 
consent lack meaning given the real-world context of most condominium 
purchases.176  Many people choose to purchase a condominium because it 
is the only economically viable housing alternative.177  The so-called vol-
untary membership in a condominium association begins with the closing 
on the “property” and ends only when one sells the unit—certainly not 
low-transaction-cost types of behavior.178  The condominium declara-
tions, the source of the association’s authority to impose new rules by 
vote, “is in fact a 200-page adhesion contract, which is merely a stack of 
non-negotiable, standardized boilerplate provisions.”179  Even the Re-
statement acknowledges, “there is usually no realistic opportunity to ne-
gotiate changes” in the declarations at the time of purchase.180 

In usual parlance, “one does not ‘assent’ to a state of affairs merely 
because it was possible to learn of that state of affairs . . . . The question 
arises as to how one treats a contract when product information is un-
known and is available only at great effort or cost.”181  Studies demon-
strate that, depending on market conditions, it may be nearly impossible 
to obtain meaningful knowledge of ongoing condominium operations.182  
Even in those cases where survey respondents have indicated that con-
dominium governance was an important element in their purchase deci-
sion, the research does not demonstrate “that purchasers knew of all 
matters important to consent.  They might well have been ignorant of ex-
isting regulations unlikely to be emphasized by sales personnel or of the 
association’s power to alter existing regulations.”183  Further, other re-
search demonstrates that “sales personnel are often ill-informed” about 
the content of condominium documents.184 

 

Apple II Condo. Ass’n, 659 N.E.2d at 98; Worthinglen Condo. Unit Owners’ Ass’n v. Brown, 566 
N.E.2d 1275, 1277 (Ohio Ct. App. 1989). 
 174. See Hidden Harbour Estates, Inc. v. Basso, 393 So. 2d 637, 639 (Fla. Dist. Ct. App. 1981). 
 175. See McElveen-Hunter v. Fountain Manor Ass’n, Inc., 386 S.E.2d 435, 436 (N.C. Ct. App. 
1989) (emphasizing that notice given to owners leaves condominium owners with more rights than 
similarly situated apartment dwellers). 
 176. See McKenzie, supra note 157, at 398. 
 177. See Arabian, supra note 43, at 23. 
 178. See McKenzie, supra note 157, at 398. 
 179. Id. 
 180. RESTATEMENT (THIRD) OF PROP.: SERVITUDES, ch. 6, introductory note at 67 (2000). 
 181. Robert G. Natelson, Consent, Coercion, and “Reasonableness” in Private Law: The Special 
Case of the Property Owners Association, 51 OHIO ST. L.J. 41, 59–60 (1990). 
 182. Id. at 62. 
 183. Id. at 63. 
 184. Arabian, supra note 43, at 23. 
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Notwithstanding the lack of information and the absence of any 
meaningful opportunity to negotiate, Florida courts have found consent 
to a condominium’s rules, in usual cases, to be effective and meaning-
ful.185  But even if consent is meaningful, that does not mean that, as a 
matter of public policy, condominium declarations should not be subject 
to some form of regulation.  “[P]ublic policy regulates and even prohibits 
many types of contractual relationships” when the contracted behavior is 
somehow repugnant to our sense of right.186  One may not contract away 
certain types of basic rights.187  Perhaps as a matter of public policy, one 
should not be able to contract away the alienability of one’s property, or 
contract around a public policy that seeks to maximize the availability of 
rental housing. 

C. Failure of the Contract and Community Models 

The problem with both the “community” and “contract” ap-
proaches to the condominium-leasing-restriction issue is that both ap-
proaches treat the issue solely as a conflict between the interests and ex-
pectations of the property owner in maintaining the freest possible 
alienability of her estate, and the interests of the condominium associa-
tion in controlling the membership and character of its community.  The 
question should be reframed in this fashion:  should a condominium as-
sociation be permitted to take actions that would be prohibited if the 
board was a municipal government, and should broader concerns of pub-
lic policy concerning access to housing constrain a condominium associa-
tion’s ability to act? 

1. Creating an Exclusive Community 

Imagine, as a thought experiment, that a group of narrowly focused, 
like-minded individuals moves to an unincorporated area, purchases a 
tract of land, petitions to incorporate the land as a municipality, and 
then, by common consent, passes a variety of ordinances governing local 
behavior.188  The first ordinance concerns zoning.  The new town creates 

 

 185. Natelson, supra note 181, at 63. 
 186. McKenzie, supra note 157, at 409. 
 187. See id. (stating that public policy prohibits contractual relationships such as “those involving 
slavery, controlled substances, child pornography, murder for hire and many other subjects”). 
 188. This situation is not so far-fetched as one might imagine.  In the mid-1970s the Satmar Hasi-
dic sect, practitioners of a strict form of Judaism, moved from Brooklyn to Orange County, New York, 
and in the wake of a zoning dispute with the town of Monroe, created the village of Kiryas Joel such 
that the village boundaries included only the 320 acres owned by members of the sect.  Bd. of Educ. of 
Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 690–91 (1994).  In its analysis of whether a New 
York law creating a school district in the village of Kiryas Joel ran afoul of the Establishment Clause, 
the Court found it significant that “those who negotiated the village boundaries when applying the 
general village incorporation statute drew them so as to exclude all but Satmars.”  Id. at 699.  Courts 
have and will continue to confront situations where parties simply seek to merge public and private 
structures to take advantage of rights and authorities unique to either form individually. 
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one planned-unit development coterminous with the town boundaries, 
designates the entire development as one condominium, and leaves to 
the developer and ultimately to the condominium owners’ association 
the usual matters concerning declarations and bylaws.  Would it be 
proper in this instance for the condominium association to pass amend-
ments to its declarations that the town itself could not pass as municipal 
ordinances?  Could the condominium association create a police force?  
Could the town exercise a right of first refusal over the sale of residential 
property within its boundaries?  In sum, if the town could not pass an or-
dinance prohibiting the leasing of a condominium as part of its usual zon-
ing authority, why should the town be able to delegate such authority to 
a group of condominium owners simply by zoning a tract of land for con-
dominiums? 

A condominium association may not impose rules that violate local 
zoning ordinances.189  But in those cases where a conflict with a specific 
ordinance is not involved, the matter is less clear.  The Florida rule is that 
a restriction, such as a leasing restriction, is “not a zoning ordinance 
adopted under the police power but rather a mutual agreement entered 
into by all condominium apartment owners of a complex.”190  While the 
restriction may be a “land use restriction,” or may resemble a zoning de-
cision, it is a restriction agreed to by the parties.191  The language used by 
the Florida court is instructive because it rationalizes the distinction be-
tween “land use restrictions” and “condominium declarations” as being 
grounded in something an “individual can choose at the time of the pur-
chase.”192 

This seems to be a distinction without a difference.  A person may 
choose to move into a municipality because she finds the local zoning 
code congenial, just as an individual may purchase a condominium be-
cause she finds its declarations reasonable.  The issue is not what the 
code or rule is at the time of purchase, but what degree of change vio-
lates one’s reasonable expectations.  Condominium purchasers should 
not be left to presume that condominium associations are fickle and wan 
while municipal governments are somehow marked by stability and an 
unwavering vision.  The traditional law of covenants treats covenants as 
unchanging.193 

A much more realistic Massachusetts court recognizes that condo-
minium rules are more like municipal laws than they are like private 

 

 189. See Ahwatukee Custom Estates Mgmt. Ass’n v. Turner, 2 P.3d 1276, 1281 (Ariz. Ct. App. 
2000) (holding that it was unreasonable for architectural review board to order homeowner to adjust 
property drainage to something other than what had been specified in site plan and to adjust height of 
a fence to a level that would violate Phoenix zoning ordinance). 
 190. White Egret Condo., Inc. v. Franklin, 379 So. 2d 346, 350 (Fla. Dist. Ct. App. 1979). 
 191. Id. 
 192. Id. 
 193. See RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 1.1 (2000). 
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deed restrictions.194  The Massachusetts court takes this position because 
condominium rules, unlike common-law covenants running with the 
land, are both amendable and legally enforceable, just as municipal laws 
are legally enforceable and ever changing with each legislative term.195  
The Massachusetts position makes sense given that other courts have 
held that condominiums are estates in property created purely by state 
action—the condominium is a creature of the legislature and not the 
court.196  This recognition opens the door for courts to consider changes 
in condominium declarations, even those passed by a majority of owners, 
as more than merely contractual in nature—just as a court would never 
consider a change in a municipal ordinance to be a contract matter.197 

In a two-step analysis, treating condominium rules as if they were 
municipal ordinances, Massachusetts allowed a condominium association 
to impose on condominium owners restrictions designed to limit leas-
ing.198  The court reasoned that, since Massachusetts law allows a condo-
minium association to impose “use restrictions” on a condominium, an 
association that enacts a leasing restriction is merely taking an action 
contemplated by the state’s condominium-enabling statute.199  The court, 
however, asked itself to answer the wrong question.  If a condominium 
association is acting like a municipal government, the proper question is: 
could a municipal government impose restrictions on the ability of prop-
erty owners to lease property?  The question is not whether a condomin-
ium association may limit the manner in which an owner uses his or her 
condominium, but whether the legislature has delegated to the condo-
minium association the power to restrict the use of a condominium in a 
manner that the legislature could not do itself. 

A New Jersey court recently contemplated using a state-
action/public policy rationale to strike down a restrictive covenant, but 
found that the record in the case failed to develop sufficient facts for it to 
make such a move.200  The inherent problem in such an argument, which 
the New Jersey court acknowledged, is that a public policy rationale may 
turn on issues concerning the rights of third parties who are not parties to 
a dispute between an owner and a condominium board.201 

2. Limits on Municipal Action 

Communities have a fair amount of discretion to construct zoning 
rules so long as the rules are not arbitrary and so long as they promote 
 

 194. See Franklin v. Spadafora, 447 N.E.2d 1244, 1250 (Mass. 1983). 
 195. Id. at 1249. 
 196. See supra notes 31–32 and accompanying text. 
 197. See Franklin, 447 N.E.2d at 1249. 
 198. Id. at 1250. 
 199. See id. 
 200. See Mulligan v. Panther Valley Prop. Owners’ Ass’n, 766 A.2d 1186, 1186 (N.J. Super. Ct. 
App. Div. 2001). 
 201. See id. at 1193. 
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health, safety, public morals, and general welfare.202  Some communities, 
especially bedroom communities, will zone the entire town for single-
family housing.203  The most contentious issue in such cases is what con-
stitutes a “family” under the ordinance.  Courts acknowledge the differ-
ence between single-family and multi-family homes, and will sustain re-
strictions that keep multi-family apartment buildings out of areas zoned 
for single- or two-family homes.204  Courts, however, will strike down 
such zoning where ordinances are used as barriers to fair housing.205 

With condominiums, the single- and multi-family zoning question is 
not an issue because a condominium development has already been ap-
proved under multi-family zoning.  Moreover, some states, such as New 
Jersey, more or less require communities to make a variety of housing 
types available, and restrict the ability of a community to use exclusion-
ary zoning to keep out various categories of people by prohibiting certain 
categories of housing.206  Population density and residential character are 
a product of architecture, not the nature of the fee one holds in property. 

3. Limits on Leasing and the Fair Housing Act 

Public policy would seem to frown on leasing restrictions.  The Fair 
Housing Act prohibits discriminatory leasing practices, and one major 
purpose of the Fair Housing Amendments Act of 1988 was to expand ac-
cess to rental housing for families with children.207  Congress passed the 
Act “on the strength of studies showing” pervasive discrimination across 
a range of rental markets.208  The most basic type of discrimination the 
Fair Housing Act and the 1988 Amendments sought to prohibit was “a 
simple refusal to rent.”209  While one may choose not to rent an apart-
ment to someone who cannot afford the rent, it would be impermissible 
for a landlord to refuse to rent an apartment to someone because she was 
considered to be incompatible in some way with other residents of the 
building or complex.210  The “character of the community” argument 
used by owners’ associations to justify leasing restrictions would be ille-
 

 202. See CUNNINGHAM, supra note 76, § 9.3. 
 203. Id. § 9.4. 
 204. See id. 
 205. See, e.g., Town of Huntington, N.Y. v. Huntington Branch, NAACP, 488 U.S. 15, 18 (1988); 
United States v. City of Black Jack, Mo., 508 F.2d 1179, 1188 (8th Cir. 1974), cert. denied, 422 U.S. 
1042 (1975), reh’g denied, 423 U.S. 884 (1975). 
 206. Mulligan v. Panther Valley Prop. Owners’ Ass’n, 766 A.2d 1186, 1193–94 (N.J. Super. Ct. 
App. Div. 2001).  Restraints on alienation, such as a restriction on leasing, are not listed among the six 
leading exclusionary zoning techniques.  Id. at 1194. 
 207. See Fair Housing Act, 42 U.S.C. § 3604 (1994); see also Lanier v. Fairfield Cmtys., Inc., 776 F. 
Supp. 1533, 1535, 1537 (M.D. Fla. 1990) (upholding challenge to policy excluding children under 
eighteen). 
 208. Daniel Barkley, Familial Status Under the Fair Housing Act, 6 J. AFFORDABLE HOUSING 93, 
93 (1997). 
 209. Id. at 94. 
 210. United States v. Youritan Constr. Co., 370 F. Supp. 643, 650 (N.D. Cal. 1973), aff’d in part, 
remanded in part, 509 F.2d 623 (1975). 
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gal if used by an apartment owner to deny an apartment under virtually 
any other circumstance.211 

Courts are somewhat agnostic over whether communities may re-
strict leasing by ordinance.  In Village of Belle Terre v. Boraas, where the 
Court upheld a zoning restriction limiting the number of unrelated peo-
ple who could occupy a dwelling in an area zoned for single-family 
homes, Justice Douglas, explaining the holding, clearly did not contem-
plate that a municipality would restrict the right of an owner to lease his 
property:  “Here we are a step closer to the impact of the ordinance on 
the value of the lessor’s property.  He has not only lost six tenants and 
acquired only two in their place; it is obvious that the scale of rental val-
ues rides on what we decide today.”212  Moreover, the Court was willing 
to uphold the zoning ordinance because it was not aimed at various pro-
tected groups such as transients.213  The Court clearly presumed that it 
would have been wrong for Belle Terre to prohibit owners from leasing 
to transients or other protected classes.214 

While the Fair Housing Act applies to local governments,215 munici-
palities may nevertheless restrict the ability of property owners to lease 
their property in certain narrow cases.  In City of Oceanside v. McKenna, 
a California appellate court upheld the right of a municipality to prohibit 
the leasing of condominiums where the city had participated in develop-
ment of the condominium project as part of a statutorily mandated low-
income-housing replacement project.216  Leasing restrictions were re-
corded on the original deeds (i.e., they were not imposed later by a vote 
of owners’ association members), and the restrictions were designed to 
prevent the affordable housing units from being purchased by specula-
tors.217  Such restrictions, while clearly constituting a restraint on alien-
ation, were designed to make a low-income ownership program viable, 
not to keep renters (or any other distinctive class) out of the commu-
nity.218  Such a purpose is consistent with the spirit of the Fair Housing 
Act. 

 

 211. See id. (“Prospective compatibility with other tenants is not an appropriate rental considera-
tion where its application would have a discriminatory racial impact.”). 
 212. 416 U.S. 1, 9 (1974). 
 213. Id. at 7. 
 214. See id. 
 215. See United States v. City of Edmonds, 18 F.3d 802, 806 (9th Cir. 1994) (“The legislative his-
tory and purposes of the FHAA demonstrate that Congress intended city zoning policies to reasonably 
accommodate handicapped persons.  This can require something more than the enactment of mini-
mally constitutional and facially neutral zoning ordinances.”). 
 216. 264 Cal. Rptr. 275, 276, 283 (Ct. App. 1989). 
 217. Id. at 277–78. 
 218. See id. 
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4. The Fair Housing Act and Condominium Associations 

The Fair Housing Act, in some cases, may prohibit condominium 
owners’ associations from enacting covenants that restrict leasing.  Al-
though the Act contains no express provision prohibiting such cove-
nants,219 it has been applied to prevent communities from enforcing re-
strictive covenants designed to prevent access to housing by the 
disabled.220  The plain language of the Act grants the “Mrs. Murphy” ex-
ception—the right of an owner leasing a room in her own home, or leas-
ing fewer than three houses, to discriminate—only to “any single-family 
house sold or rented by an owner.”221  The statute applies in all cases 
where someone is in the “business of selling or renting,” and defines one 
as being in such a business if “he is the owner of any dwelling designed or 
intended for occupancy by, or occupied by, five or more families.”222 

The exceptions to the Fair Housing Act are read narrowly, while 
the remedial portions are interpreted broadly.223  Condominiums, be-
cause they are not single-family houses, would not be eligible for any ex-
ception to the Act.224  Owners’ associations, however, insofar as they own 
the structural and common elements of a multi-family dwelling, would be 
covered by the plain meaning of the Act.225  The one case for which a de-
cision is reported that attempted to use the Fair Housing Act to void a 
leasing restriction failed because the plaintiff was unable to demonstrate 
any facts supporting his claim that the restrictive leasing covenant had a 
discriminatory effect.226 

IV. RESOLUTION 

Condominium owners’ associations should not be able to impose fa-
cially neutral leasing restrictions as a way to keep the rental market (mid-
dle-income individuals, single moms, etc.) from living in their commu-
nity.  The first step in solving this problem involves reframing the issue.  
The bulk of the case law, and much of the literature, treats the condo-
minium-leasing issue as one that arises between an individual owner and 
an owners’ association.227  The conflict is portrayed as one of individual 
property rights versus the needs of the community.228  At one level, that 
portrayal is accurate.  Even considering the problem in that narrow con-
 

 219. See 42 U.S.C. § 3604 (1994). 
 220. See, e.g., Martin v. Constance, 843 F. Supp. 1321 (E.D. Mo. 1994); United States v. Scott, 788 
F. Supp. 1555 (D. Kan. 1992); Rhodes v. Palmetto Pathway Homes, Inc., 400 S.E.2d 484 (S.C. 1991). 
 221. 42 U.S.C. § 3603(b)(1) (emphasis added). 
 222. Id. § 3603(c)(3).  Dwelling also means land.  Id. § 3602(b). 
 223. City of Edmonds v. Wash. State Bldg. Code Council, 18 F.3d 802, 804 (9th Cir. 1994). 
 224. See 42 U.S.C. § 3603(b)(1). 
 225. See id. § 3603(c)(3). 
 226. Andrews v. Montevalle of Scotts Valley, Inc., No. 93-20560, 1995 WL 274305, at *4 (N.D. 
Cal. 1995). 
 227. See supra Part III.A. 
 228. See supra Part III. 
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text, the Restatement takes the position that the only permissible leasing 
restrictions should be those required by institutional lenders.229  Without 
using the language of Breene, the Restatement embraces the logic of 
vested expectations and free alienability.230  A decision like Woodside 
Village may allow courts the rhetorical cover to embrace Florida’s better-
reasoned approach to condominiums, but nevertheless recognize that ex-
pectations vest in portions of a condominium’s declarations other than 
the section addressing procedures for amendment.231  There may be op-
portunities in some cases to whittle away at the authority of condomin-
ium associations to change rules about leasing by treating Woodside Vil-
lage as persuasive authority for advancing the Restatement position.232 

A second route to change would be that considered by the New Jer-
sey court in Mulligan v. Panther Valley Property Owners Ass’n.233  The 
court suggested a line of argument when it observed that it lacked facts 
in the record before it that would indicate if a large number of develop-
ments had anti-leasing rules.234  By implication, if it had facts that most 
developments were restricting leasing, it may have ruled that leasing re-
strictions were void as repugnant on public policy grounds.  While it may 
be reasonable for one or two condominium developments in a given area 
to restrict leasing so as to preserve their distinctive character, there 
ceases to be anything distinctive about a condominium when every com-
munity prohibits leasing.  Moreover, if the Florida cases were read 
strictly on their facts, i.e., if they were read based on the fact that Florida 
communities face unique problems because of tourism,235 they could be 
interpreted as arguing against leasing restrictions on public policy 
grounds in communities where residents of the city or town tend to be 
permanent. 

A third line of attack would be to treat owners’ associations like 
municipalities and pursue the Fair Housing Act angle.  The Worthinglen 
court found the Shelly v. Kraemer analogy inapposite because condo-
miniums are not like neighborhoods filled with single-family homes, and 
in the eyes of the court the choice to purchase a condominium is volun-
tary.236  Condominium owners know when they purchase their unit that 
the rules governing alienation may change.237  This reasoning is unsup-
ported by housing trends.238  Furthermore, this rationale turns on its head 
the reasoning used by the California court in City of Oceanside, where 

 

 229. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 6.7 cmt. b (2000). 
 230. See id. 
 231. See Woodside Vill. Condo. Ass’n v. Jahren, 754 So. 2d 831, 832–33 (Fla. Dist. Ct. App. 2000). 
 232. See id. 
 233. 766 A.2d 1186, 1189–91 (N.J. Super. Ct. App. Div. 2001). 
 234. Id. at 1192. 
 235. Seagate Condo. Ass’n, Inc. v. Duffy, 330 So. 2d 484, 486 (Fla. Dist. Ct. App. 1976). 
 236. Worthinglen Condo. Unit Owners’ Ass’n v. Brown, 566 N.E.2d 1275, 1276–77 (Ohio Ct. 
App. 1989). 
 237. Id. at 1277. 
 238. See supra Part II.B. 
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restraints on leasing were appropriate from a public policy standpoint 
only because they were necessary to protect the integrity of a public-
housing project that served to expand, not limit, a community’s housing 
options.239 

Shelly v. Kraemer stands for the proposition that the state cannot be 
the enabler of prohibited action.240  If private, voluntary behavior can 
maintain a state of affairs, then so be it.  But when the state must step in 
to enforce something like a deed restriction or covenant, the action is 
subject to a higher degree of judicial scrutiny.241  McKenzie suggests that 
once we recognize that a condominium association is essentially a private 
government created by virtue of an adhesion contract, the case for judi-
cial scrutiny of changes made to condominium declarations that violate 
an owner’s vested expectations is even stronger.242  The one published 
case that tried the fair-housing argument failed on its facts,243 but this ap-
proach might work in a community where the housing crisis creates bet-
ter facts for demonstrating disparate impact. 

Given the public policy preference to preserve access to rental 
housing, courts should strongly disfavor private governments—for in-
stance, condominium associations—imposing restraints on alienation in 
those cases where similar restraints could not be imposed by a municipal-
ity.  Shelly v. Kraemer stands for the proposition that the state may not 
act to enforce all types of “community” that people seek to create244—it 
certainly is wrong to create a racially exclusive community via state ac-
tion.  In a community where the majority of renters are single, African 
American women, facially neutral leasing restrictions imposed by a con-
dominium board may, in effect, function as prohibited racial exclusions. 

V. CONCLUSION 

Condominiums or their variations dominate local housing markets 
in many parts of the country.245  Developers create the documents that 
govern such developments.246  Once established, many associations im-
pose restrictions on the ability of owners to alienate freely their prop-
erty—the primary restriction being a restriction on leasing.247  While it 
may seem that such restrictions are merely limits on the property rights 
of the individual owner, in a housing climate where developers prefer to 
fill land zoned for multi-family dwellings with condominiums rather than 
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 246. See supra note 157 and accompanying text. 
 247. See supra note 77 and accompanying text. 
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traditional apartments, leasing restrictions may devastate a community.248  
People defend leasing restrictions based on the right of a community to 
define itself and on freedom of contract.249  The issue has been framed in 
most instances as a conflict between individual condominium owners and 
their condominium owners’ association.250  Within that framework, the 
majority of state courts uphold leasing restrictions as valid because the 
relationship between owner and association is consensual and contrac-
tual.251 

The issue should be reframed, however, as one that concerns public-
housing policy.  Condominium associations may be analogized to state 
actors, or the product of state action.252  Viewed through the lens of the 
Fair Housing Act, leasing restrictions adopted by condominium owners’ 
associations may have a discriminatory, disparate impact, and should be 
attacked on such grounds.253 
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