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HYBRID SINGLE ENTITIES AND THE MARKET POWER 
REQUIREMENT FOR CONSPIRACIES TO MONOPOLIZE 
FOLLOWING FRASER: ARE COURTS PUTTING FORM OVER 
SUBSTANCE? 

DAVID WOODS* 

There are three distinct crimes under section 2 of the Sherman 
Act:  monopolization, attempt to monopolize, and conspiracy to mo-
nopolize.  While courts generally require some proof of market power 
for the first two offenses, courts differ as to whether the market power 
requirement applies to conspiracy cases.  In cases involving “hybrid” 
single entities, requiring proof of market power in conspiracy cases 
could effectively remove such entities from the reach of section 2. 

This note argues that courts should not interpret section 2 of the 
Sherman Act to require proof of market power in conspiracy cases.  
After briefly examining the history and intent of the Sherman Act, the 
note proposes that market power should not be required in section 2 
conspiracy cases because of the text of section 2 and because intent, 
not likelihood of success, is the gravamen of a conspiracy claim.  Fur-
thermore, the note stresses that special considerations in cases of hy-
brid single entities, such as sports leagues, caution against requiring 
proof of market power in section 2 conspiracy cases.  A contrary pol-
icy, the note argues, would allow such entities to freely engage in anti-
competitive behavior. 

I. INTRODUCTION 

When the price is right, creativity knows no bounds.  Perhaps this is 
a proper way to describe the background behind the distinctive organiza-
tional structure of Major League Soccer (MLS).  Unique even for a 
sporting league, MLS seemed to be perfectly designed for the purpose of 
avoiding antitrust liability while still effectively reaping monopsony 
benefits.  Dubbed a “hybrid” single organization by the First Circuit in 
Fraser v. Major League Soccer,1 MLS escaped all Sherman and Clayton 
Act liability, notwithstanding its transparently anticompetitive features.2 

 
 *  I would like to thank Zak Kramer, Rebecca Ray, Laura Dreznes, and Kyle Seelbach for their 
marvelous editorial work.  I would also like to thank Lisa Filippi and the Woods family for their unwav-
ering love and support. 
 1. 284 F.3d 47 (1st Cir. 2002). 
 2. See id at 58. 
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Section 2 of the Sherman Antitrust Act criminalizes any “person 
who shall monopolize, or attempt to monopolize, or combine or conspire 
with any other person . . . to monopolize any part of trade or commerce 
among the several States.”3  Section 2 thus promulgates three distinct 
crimes related to the concept of unfair market power.4  The first is mo-
nopolization, applicable when an entity has actually accumulated the 
power necessary to control prices or exclude competition.5  The second is 
an attempt to monopolize, applicable when a single entity commits acts 
in furtherance of its monopoly status with a “dangerous probability of 
success.”6  The final criminal act forbidden by section 2 is conspiring to 
monopolize; there is currently a split in the federal courts of appeal over 
when this particular section should be applicable.7 

Many courts and commentators have found that proof of market 
power is never necessary in conspiracy to monopolize cases.8  Others 
have held that all section 2 claims, including conspiracy, only apply when 
there is proof that the defendant had market power in some relevant 
market.9  By requiring proof of market power for all three section 2 of-
fenses, these courts blurred the lines between section 2 offenses, imput-
ing virtually identical requirements for each.10  Courts not requiring mar-
ket power for conspiracy claims have more clearly defined the lines 
between each section 2 offense, and have made conspiracy claims possi-
ble even when monopolization and attempt claims are not.11 

The most recent court of appeals decision to address the offense of 
conspiracy to monopolize presented some unique problems but left the 

 
 3. Sherman Antitrust Act, 15 U.S.C. § 2 (2002). 
 4. LAWRENCE A. SULLIVAN & WARREN S. GRIMES, THE LAW OF ANTITRUST § 3.1(a), at 72 
(2000). 
 5. See id. (outlining the basic elements of the monopolization offense under section 2 of the 
Sherman Act). 
 6. See id. § 3.1(a), at 73 (listing the three elements of attempt to monopolize as “[1] specific in-
tent to monopolize, [2] predatory or anticompetitive conduct, and [3] a dangerous probability of suc-
cess”); see also Sherman Antitrust Act § 2. 
 7. See Fraser, 284 F.3d at 67–68 (noting without deciding the circuit split regarding the applica-
bility of conspiracy to monopolize under section 2 of the Sherman Act); see also Sherman Antitrust 
Act § 2. 
 8. See, e.g., Am. Tobacco Co. v. United States, 328 U.S. 781, 789 (1946); Key Enters. v. Venice 
Hosp., 919 F.2d 1550, 1564 (11th Cir. 1990); Monument Builders v. Am. Cemetery Ass’n, 891 F.2d 
1473, 1484 (10th Cir. 1989); Salco Co. v. Gen. Motors Co., 517 F.2d 567, 576 (10th Cir. 1975); see also 
HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY: THE LAW OF COMPETITION AND ITS 

PRACTICE § 6.6 (2d ed. 1999); ABA Sample Jury Instructions in Civil Antitrust Cases, at C-6 to C-13 
(1999). 
 9. See, e.g., Doctor’s Hosp. of Jefferson, Inc. v. S.E. Med. Alliance, Inc., 123 F.3d 301, 311 (5th 
Cir. 1997); Bill Beasley Farms, Inc. v. Hubbard Farms, 695 F.2d 1341, 1343 (11th Cir. 1983); Alexander 
v. Nat’l Farmers Org., 687 F.2d 1173, 1182 (8th Cir. 1982); see also Janice Harwell, The Relevant Mar-
ket Concept in Conspiracy to Monopolize Cases Under Section 2 of the Sherman Act, 44 U. CHI. L. 
REV. 805 (1977). 
 10. See SULLIVAN & GRIMES, supra note 4, § 3.1(a), at 73 (listing proof of market power as an 
element of attempt to monopolize but not conspiracy to monopolize). 
 11. See id. 
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issue largely undecided.12  In Fraser v. MLS,13 several professional soccer 
players brought antitrust claims under section 2 against MLS.14  They 
claimed, among other things, that MLS teams conspired amongst them-
selves and with the U.S. Soccer Foundation (USSF) to suppress the 
wages of professional soccer players to anticompetitive levels.15  The 
Second Circuit affirmed the district court’s finding that market power 
needed to be shown for a monopolization claim under section 2.16  Be-
cause the jury found that MLS had no market power in any “relevant 
market,” the appellate court refused to find MLS guilty of a conspiracy 
to monopolize.17  While not allowing the specific conspiracy claims in 
Fraser, the court, in the end, acknowledged that sometimes market 
power should be required in conspiracy cases and sometimes it should 
not be.18 

This note will examine the market power requirement in conspiracy 
to monopolize cases.  It proposes that conspiracy is a distinct section 2 
offense and that courts, therefore, should not require market power in 
conspiracy to monopolize cases.19  Not requiring market power is in line 
with the language of section 2 itself.  This note concludes with an applica-
tion of these principles to the Fraser case and hybrid organizations like 
MLS in general.20  Specifically, it argues that not requiring market power 
will permit antitrust liability for the anticompetitive behavior of organi-
zations such as MLS where there may have been no liability before.21 

II. BACKGROUND 

Before discussing the specific application of this small element of 
antitrust law to a very specific set of circumstances, some general back-
ground information is in order.  This section will start with a brief history 
of the antitrust laws leading up to the passage of the Sherman Act.  At 
that point there will be a short discussion of the antimonopoly provisions 
of the Sherman Act under section 2.22  This will be followed by a brief 
analysis of the roles relevant market analysis and market power play in 
antimonopoly cases.23  This section concludes by providing a comprehen-

 
 12. See Fraser, 284 F.3d at 53–55 (describing the unique operational structure of Major League 
Soccer (MLS)). 
 13. Id. 
 14. See id. at 50. 
 15. Id. 
 16. Id. at 61. 
 17. Id. at 69 (finding that because MLS had no market power there was no way it could be found 
to have conspired to monopolize, but suggesting that market power would not be required in all con-
spiracy cases). 
 18. Id. 
 19. See infra notes 147–200 and accompanying text. 
 20. See infra notes 201–38 and accompanying text. 
 21. See infra notes 229–38 and accompanying text. 
 22. See infra notes 31–67 and accompanying text. 
 23. See infra notes 68–77 and accompanying text. 
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sive look at the background of MLS and its unique organizational struc-
ture.24 

A. A Brief History of Antitrust Legislation 

The Sherman Antitrust Act, enacted in 1890, represented one of 
Congress’s first major attempts to curb the rampant anticompetitive be-
havior taking place around the turn of the century.25  It was enacted pri-
marily in response to the growing power of so-called robber barons.26  
The legislation aimed to prevent business entities from extracting excess 
value from consumers solely by virtue of their position as the only alter-
native on the market.27 Another related goal was to eliminate the ineffi-
ciency wastes associated with monopolies outside a natural monopoly 
setting.28 

For the purpose of antitrust analysis, a monopolist is anyone who 
has “the power to control prices or exclude competition.”29  Because 
some businesses may reach such a result naturally, courts also require 
“willful acquisition or maintenance of that power as distinguished from 
growth or development as a consequence of a superior product, business 
acumen, or historical accident.”30  These two qualifications prevent inno-
cent businessmen, as well as extremely effective businessmen, from being 
convicted of a conspiracy to monopolize. 

B. Section 2 of the Sherman Act 

It is generally accepted that section 2 delineates three distinct crimi-
nal offenses related to monopolization.31  First, is the offense of actual 
monopolization.32  Second, is the offense of attempting to monopolize.33  

 
 24. See infra notes 78–103 and accompanying text. 
 25. See generally ALBERT H. WALKER, HISTORY OF THE SHERMAN ACT (1980). 
 26. See Free Essays, Robber Barons, at http://www.freeessays.cc/db/26/hmd282.shtml (citing 
Rockefeller and other “robber barons” as a primary reason for the passage of the Sherman Act) (last 
visited Mar. 2, 2004).  See generally Standard Oil Co. of N.J. v. United States, 221 U.S. 1 (1911) (break-
ing up Rockefeller’s Standard Oil monopoly under Sherman Act). 
 27. See Thomas W. Hazlett, The Legislative History of the Sherman Act Re-Examined, 30 ECON. 
INQUIRY 2, 263 (1992) (arguing that the primary purpose of the Sherman Act was consumer welfare); 
see also ROBERT H. BORK, THE ANTITRUST PARADOX: A POLICY AT WAR WITH ITSELF 61 (1978) 
(“The legislative history of the Sherman Act . . . displays the clear and exclusive policy intention of 
promoting consumer welfare.”). 
 28. Industries conducive to natural monopolies minimize costs if only one firm produces.  See 
SULLIVAN & GRIMES, supra note 4, § 14.2(a), at 702.  Therefore, it is better to allow these monopolies 
to continue, but only under heavy regulation so that natural monopoly benefits are not lost.  See id. 
 29. See United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956) (disseminating 
a commonly used definition of the offense of monopolization under section 2 of the Sherman Act). 
 30. United States v. Grinnell Corp., 384 U.S. 563, 570–71 (1966) (promulgating an exception to 
antitrust rules for business entities that achieve monopoly status naturally). 
 31. See, e.g., Joe Westbrook, Inc. v. Chrysler Corp., 419 F. Supp. 824, 844–45 (N.D. Ga. 1976) 
(explaining that section 2 contains three separate offenses, each requiring different elements of proof). 
 32. Id. 
 33. Id. 
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Third, is the offense of contracting or conspiring to monopolize.34  There 
is very little disagreement over the requirements for the first two of-
fenses,35 but substantial confusion remains over what exactly is required 
to convict a defendant of conspiring to monopolize.36 

1. Requirements for Monopolization 

While a real monopolist is technically one who commands 100% of 
some relevant market, any entity may be considered a monopolist for an-
titrust purposes if it commands any large percentage of a relevant mar-
ket.37  Indeed, there have been antitrust violations found in situations 
where the relevant market consisted of only one product.38  Because the 
degree of control an entity has over a particular market is essential to de-
termining whether the entity has achieved monopoly power in that mar-
ket, a finding of market power is unquestionably necessary.39 

2. Requirements for an Attempt to Monopolize 

While important, a finding of market power in a relevant market is 
not as essential in attempt to monopolize cases as in straight monopoly 
cases.40  Monopolization requires that entities already be in possession of 
the power necessary to “control prices or exclude competition” while at-
tempt only requires a “dangerous probability of success.”41  It is generally 
accepted that some showing of market power is necessary in proving that 

 
 34. Id. 
 35. The Ninth Circuit alone has interpreted Supreme Court decisions to mean that a showing of 
market power should be required for neither conspiracy nor attempt.  See Lessig v. Tidewater Oil Co., 
327 F.2d 459, 474 (9th Cir. 1964) (“When the charge is attempt (or conspiracy) to monopolize, rather 
than monopolization, the relevant market is ‘not in issue.’”) (quoting United States v. E.I. Du Pont de 
Nemours & Co., 351 U.S. 377, 395 n.23 (1956)). 
 36. See Fraser v. Major League Soccer, 284 F.3d 47, 67–68 (1st Cir. 2002) (noting the conflict 
over whether market power should be required in conspiracy to monopolize cases). 
 37. See Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 488 (1992) (providing that 
substantial market power will be sufficient for a finding of monopolization under section 2 of the 
Sherman Act); HOVENKAMP, supra note 8, § 6.2 (providing an overview of the monopolization of-
fense). 
 38. See, e.g., United States v. Consol. Laundries Corp., 291 F.2d 563, 573 (2d Cir. 1961); United 
States v. Nat’l City Lines, 186 F.2d 562, 573 (7th Cir. 1951). 
 39. Such a conclusion logically flows from the requirements for a finding of monopolization. See 
HOVENKAMP, supra note 8, § 6.2 (providing an overview of the monopolization offense). 
 40. See, e.g. IIIA PHILLIP AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW ¶¶ 801–807 
(1997) (suggesting that the proper market power requirement for monopolization is approximately 
seventy to seventy-five percent, while for attempt to monopolize it is often as low as twenty percent, 
and in any event should not be higher than the market power required for monopolization); see also, 
e.g., M & M Med. Supplies & Serv. v. Pleasant Valley Hosp., 981 F.2d 160, 168 (4th Cir. 1992) (approv-
ing Areeda & Hovenkamp’s guidelines for what constitutes sufficient market share for attempt to mo-
nopolize cases). 
 41. See SULLIVAN & GRIMES, supra note 4, § 3.1(a), at 72–73 (describing the requirements for 
monopolization and attempt to monopolize cases). 
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defendants had a dangerous probability of success.42  Still, absolute mar-
ket power is not essential and the market power requirement in attempt 
cases is naturally much lower than it is in monopolization cases.43  Even 
in attempt cases the demonstration of market power is only important in 
that it may be indirect proof of the other elements of attempt.44  Another 
important proof element in attempt cases is conduct completed in fur-
therance of the attempt.45  Conduct helps discern both the defendant’s 
intent and the likelihood that the attempt will be successful.46  In fact, at 
least one court has held that a showing of market power in a relevant 
market is not necessary in attempt cases as long as there is substantial 
evidence of conduct completed in furtherance of a monopoly.47 

3. Requirements for a Conspiracy to Monopolize 

There is still some controversy as to the exact requirements for a 
conspiracy to monopolize.48  It should be clear from the above discussion 
that in both monopolization and attempt to monopolize cases, courts 
have generally required proof that the accused possessed market power 
in some relevant market.49  A few courts have gone further and required 
a showing of market power in conspiracy to monopolize cases, as well.50 
 
 42. See IIIA AREEDA & HOVENKAMP, supra note 40, ¶ 807(c)(2), at 350–51 (describing the 
Spectrum case, where the Supreme Court laid to rest the Ninth Circuit’s contention that dangerous 
probability of success could be proven without defining a market or demonstrating that defendants 
had market power at all); see also Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 455–56 (1993) (“In 
order to determine whether there is a dangerous probability of monopolization, courts have found it 
necessary to consider the relevant market and the defendant’s ability to lessen or destroy competition 
in that market.”). 
 43. See IIIA AREEDA & HOVENKAMP, supra note 40, ¶¶ 801–807 (suggesting that the proper 
market power requirement for monopolization is approximately seventy to seventy-five percent, while 
for attempt to monopolize it is often as low as twenty percent, and in any event should not be higher 
than the market power required for monopolization). 
 44. The Supreme Court agrees.  See Spectrum Sports, 506 U.S. at 456 (finding that a dangerous 
probability of success cannot be inferred from intent alone but must be proven separately and that the 
dangerous probability requirement requires the plaintiff to define and prove a relevant market that is 
threatened with monopolization). 
 45. See IIIA AREEDA & HOVENKAMP, supra note 40, ¶ 806(a), at 327 (noting that “many com-
mon attempt claims can be rejected on the basis of conduct alone, without reaching the difficult issues 
of intent or power”). 
 46. See William Inglis & Sons Baking Co. v. ITT Cont’l Baking Co., 668 F.2d 1014, 1029 & nn.9–
11 (9th Cir. 1981) (stating that “although this [dangerous probability of success] element is generally 
treated as separate and independent, it can be inferred from evidence of the other two [elements; i.e., 
conduct and intent]); see also Kearney & Trecker Corp. v. Giddings & Lewis, Inc., 452 F.2d 579, 598 
(7th Cir. 1971) (stating that the determination of dangerous probability “requires an appraisal of the 
alleged offender’s ability to achieve the forbidden result, his intent, and the nature of his overt ac-
tions”). 
 47. See Lessig v. Tidewater Oil Co., 327 F.2d 459, 474 (9th Cir. 1964). 
 48. See Fraser v. Major League Soccer, 284 F.3d 47, 67–68 (1st Cir. 2002) (noting the conflict 
over whether market power should be required in conspiracy to monopolize cases). 
 49. See generally HOVENKAMP, supra note 8, § 6.2 (outlining the general requirements for the 
attempt to monopolize and monopolization offenses, respectively). 
 50. See, e.g., Doctor’s Hosp. of Jefferson, Inc. v. Southeast Med. Alliance, Inc., 123 F.3d 301, 311 
(5th Cir. 1997) (stating that a plaintiff must define a relevant market in order to succeed on a conspir-
acy claim); Bill Beasley Farms v. Hubbard Farms, 695 F.2d 1341, 1343 (11th Cir. 1983) (same). 
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Both courts and scholars have devoted relatively little attention to 
conspiracy to monopolize claims under section 2.51  This is attributable in 
part to the fact that, under many scenarios, proving a conspiracy in re-
straint of trade under section 1 is easier than proving a conspiracy to mo-
nopolize under section 2.52  Furthermore, courts that require a showing of 
market power have rendered the section 2 conspiracy remedy ineffectual 
by limiting its applicability to situations in which the other article 2 
remedies would be just as, or even more, appropriate.53  On the other 
hand, most courts have not required proof of a relevant market—and 
thus market power—in conspiracy cases.  Thus, conspiracy to monopo-
lize is distinguished as a distinct remedy, available in situations where 
other section 2 remedies are not.54 

There are two requirements specific to conspiracies to monopolize 
under section 2 that are consistent across jurisdictions.55  The first re-
quirement is a “concerted action by knowing participants who have spe-
cific intent to achieve a monopoly.”56  This “act” requirement for con-
spiracies may be satisfied simply by proving that an agreement between 
the parties existed.57  The agreement may take any form, written or oral, 
and may include exclusive dealing contracts, such as the one between the 
USSF and MLS as discussed in Fraser.58  This requirement has a “specific 
intent” element as well.59  This element is important when one considers 
that “the crime of conspiracy is ‘predominantly mental in composi-
tion.’”60  Specific intent is satisfied when two parties commit an overt act 

 
 51. See Fraser, 284 F.3d at 67–68 (commenting on the relative lack of decisions relating to the 
conspiracy to monopolize offense). 
 52. See id. (offering the relative difficulties of section 2 claims as an explanation for the lack of 
case law on conspiracy to monopolize); see also SULLIVAN & GRIMES, supra note 4, § 3.7, at 137 (stat-
ing that proving conspiracy is “more difficult under § 2 than § 1”). 
 53. For example, adding a market power or “dangerous probability of success” requirement for 
conspiracy would make the requirements for attempt and conspiracy almost identical.  See SULLIVAN 

& GRIMES, supra note 4, § 3.1(a), at 73 (listing the requirements for attempt as:  [1] “Specific intent to 
monopolize”; [2] “predatory or anticompetitive conduct”; and [3] “a dangerous probability of suc-
cess,” and the requirements for conspiracy as:  [1] “specific intent to accomplish monopoly”; and [2] 
“the commission of at least one overt act in furtherance of the conspiracy”). 
 54. See, e.g., Fraser, 284 F.3d at 67 (“[A] majority of courts [have said] that proof of a relevant 
market, and hence, market power, is not required in a conspiracy to monopolize claim.”). 
 55. See SULLIVAN & GRIMES, supra note 4, § 3.7, at 136 (explaining the conspiracy to monopo-
lize offense, and listing as elements (1) concerted action with specific intent to accomplish monopoly; 
and (2) one overt act in furtherance of the conspiracy); see also, e.g., Key Enters. of Del. v. Venice 
Hosp., 919 F.2d 1550, 1564 (11th Cir. 1990) (listing the same two elements as required for conspiracies 
to monopolize). 
 56. Key Enters., 919 F.2d at 1564. 
 57. WAYNE R. LAFAVE & AUSTIN W. SCOTT, JR., CRIMINAL LAW § 6.4(d), at 531 (2d ed. 1986) 
(explaining that unlike most crimes, the only necessary “act” is the agreement itself). 
 58. See id. § 6.4 (d), at 532 (stating that in proving the existence of an agreement, “[a] mere tacit 
understanding will suffice, and there need not be any written statement or even a speaking of words 
which expressly communicates agreement”). 
 59. See Key Enters., 919 F.2d at 1564 (listing the two requirements for conspiracies to monopo-
lize). 
 60. See LAFAVE & SCOTT, supra note 57, § 6.4(e), at 535 (quoting Albert J. Harno, Intent in 
Criminal Conspiracy, 89 U. PA. L. REV. 624, 632 (1941)). 



WOODS.DOC 2/21/2005  10:56 AM 

1268 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2004 

with the intent to exercise monopoly power in the future.61  For example, 
in the Fraser context, the specific intent element would probably be satis-
fied by the execution of the exclusive dealing agreement accompanied by 
a finding that MLS intended to suppress players’ wages in the future.62 

The second requirement for a conspiracy to monopolize is “‘the 
commission of at least some overt act in furtherance of the conspiracy.’”63  
There is no overt act requirement for conspiracies at common law,64 but 
many statutes, including the Sherman Act, have adopted this require-
ment.65  “The function of the overt act in a conspiracy prosecution is sim-
ply to manifest ‘that the conspiracy is at work.’”66  The overt act in fur-
therance of the conspiracy can take a myriad of different forms that flow 
from the agreement.67 

C. Role of the Relevant Market in Conspiracy Analysis 

Because the first two conspiracy factors are virtually never ques-
tioned, it is more important to take note of what is not required for a 
conspiracy to monopolize.  Some courts have held plaintiffs need to show 
that defendants had a dangerous probability of success before they may 
be convicted of a conspiracy.68  This, in turn, requires plaintiffs to show 
that the defendant had market power in some relevant market.69  The 
majority of courts, on the other hand, have held that this requirement is 
not necessary in conspiracy cases.70  Just as market power is primarily re-
 
 61. This is based upon the basic criminal law assumption that specific intent can be satisfied by a 
showing of criminal intent (mens rea) in furtherance of some illegal future goal (such as exercising 
monopoly power).  See LAFAVE & SCOTT, supra note 57,  § 3.5(e), at 224 (2d ed. 1986) (explaining the 
basic elements of specific intent). 
 62. Fraser v. Major League Soccer, 284 F.3d 47, 52–55 (1st Cir. 2002) (providing background 
facts regarding the structure of the league and the ability of the directors to exclude competition and 
control players’ wages). 
 63. Key Enters., 919 F.2d at 1564 (quoting L. Sullivan, Antitrust, § 49, at 132 (1977)); see also 
SULLIVAN & GRIMES, supra note 4, § 3.7, at 136. 
 64. See LAFAVE & SCOTT, supra note 57, § 6.5(c), at 547. 
 65. See Sherman Antitrust Act, 15 U.S.C. § 2 (2000). 
 66. Yates v. United States, 354 U.S. 298, 334 (1957) (quoting Carlson v. United States, 187 F.2d 
366, 370 (10th Cir. 1951)). 
 67. See LAFAVE & SCOTT, supra note 57, § 6.5(c), at 549 (“If the agreement has been established 
but the object has not been attained, virtually any act will satisfy the overt act requirement.”). 
 68. See Doctor’s Hosp. of Jefferson, Inc. v. S.E. Med. Alliance, Inc., 123 F.3d 301, 311 (5th Cir. 
1997); Bill Beasley Farms v. Hubbard Farms, 695 F.2d 1341, 1343 (11th Cir. 1983); Alexander v. Nat’l 
Farmers Org., 687 F.2d 1173, 1182 (8th Cir. 1982); Am. Football League v. Nat’l Football League, 323 
F.2d 124, 132 n.18 (4th Cir. 1963); Walker Distrib. Co. v. Lucky Lager Brewing Co., 323 F.2d 1, 9 (9th 
Cir. 1963); Packard Motor Car Co. v. Webster Motor Car Co., 243 F.2d 418, 420 (D.C. Cir. 1957); Joe 
Westbrook, Inc. v. Chrysler Corp., 419 F. Supp 824, 845 (N.D. Ga. 1976); Advance Bus. Sys. & Supply 
Co. v. S.C.M. Corp., 287 F. Supp. 143, 153 (D. Md. 1968); United States v. Huck Mfg. Co., 214 F. Supp. 
776, 777–78 (E.D. Mich. 1963); United States v. Johns-Manville Corp., 231 F. Supp. 690, 699–700 (E.D. 
Pa. 1963). 
 69. See cases cited supra note 68. 
 70. See Am. Tobacco v. United States, 328 U.S. 781, 809 (1946); Todorov v. DCH Healthcare 
Auth., 921 F.2d 1438, 1460 n.35 (11th Cir. 1991); Key Enters. of Del. v. Venice Hosp., 919 F.2d 1550, 
1565 (11th Cir. 1990); H.L. Hayden Co. v. Siemens Med. Sys., 879 F.2d 1005, 1019 (2d Cir. 1989); 
Monument Builders v. Am. Cemetery, 891 F.2d 1473, 1484 (10th Cir. 1989); Int’l Distribution Ctrs. v. 
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quired to prove a dangerous probability of success in the attempt con-
text,71 most courts regard market power as irrelevant in the conspiracy to 
monopolize context.72  This is done because it is consistent with the re-
duced market power showing that is traditionally required in attempt to 
monopolize cases.73  This is also consistent with traditional notions of the 
crime of conspiracy, which focuses more on the intent of the criminal and 
for which impossibility is generally not a defense.74 

The argument in favor of requiring market power in conspiracy 
cases is based on the belief that because market power is required for the 
other offenses under section 2, it should be required for conspiracy, as 
well.75  Those who favor a market power requirement argue that ascer-
taining market power is necessary to deduce any specific intent to mo-
nopolize.76  The argument has also been forwarded that a showing of 
market power can help prove whether an impossibility defense might be 
available.77  All these arguments miss the mark, however, and they allow 
for monopolies such as MLS to escape liability. 

 
Walsh Trucking Co., 812 F.2d 786, 795 (2d. Cir. 1987); Salco Corp. v. Gen. Motors, 517 F.2d 567, 576 
(10th Cir. 1975); Lessig v. Tidewater Oil Co., 327 F.2d 459, 474 (9th Cir. 1964) (“When the charge is 
attempt (or conspiracy) to monopolize, rather than monopolization, the relevant market is ‘not an 
issue.’”) (quoting United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 395 n.23 (1956)); 
United States v. Consol. Laundries Corp., 291 F.2d 563, 573 (2d Cir. 1961); United States v. Nat’l City 
Lines, 186 F.2d 562, 568 (7th Cir. 1951) (“Sec. 2 of the Act makes it unlawful to conspire to monopo-
lize ‘any part’ of interstate commerce without specifying how large a part must be effected.”); Harlem 
River Consumers Coop. v. Associated Grocers, 408 F. Supp. 1251, 1285 (S.D.N.Y. 1976); Tire Sales 
Corp. v. Cities Serv. Oil Co., 410 F. Supp. 1222, 1231–32 (N.D. Ill. 1976); Coleman Motor Co. v. Chrys-
ler Corp., 376 F. Supp. 546, 562 (W.D. Pa. 1974) (“We further hold that the relevant market is not in 
issue in an attempt and conspiracy to monopolize case.”); Bowen v. N.Y. News, Inc., 366 F. Supp. 651 
(S.D.N.Y. 1973); Mount Lebanon Motors, Inc. v. Chrysler Corp., 283 F. Supp. 453, 461–62 (W.D. Pa. 
1968). 
 71. See Harwell, supra note 9, at 807 (listing the first reason to consider relevant market defini-
tion as serving to determine the proximity issue). 
 72. See, e.g., Lessig, 327 F.2d at 474 (“When the charge is attempt (or conspiracy) to monopolize, 
rather than monopolization, the relevant market is ‘not an issue.’”) (quoting United States v. E.I. du 
Pont de Nemours & Co., 351 U.S. 377, 395 n.23 (1956)). 
 73. See, e.g., M & M Med. Supplies & Serv. v. Pleasant Valley Hosp., 981 F.2d 160, 168 (4th Cir. 
1992) (finding that showings of market power as low as thirty percent are sufficient to support a claim 
of attempt to monopolize). 
 74. See Consol. Laundries Corp., 291 F.2d at 573; Bowen, 366 F. Supp. at 676 (noting that intent, 
not probability of success, is the gravamen of the offense of conspiring to monopolize); Mount Leba-
non Motors, 283 F. Supp. at 46 ( “The mere failure to succeed, or the impossibility of success, does not 
negative an attempt. When the Memorial Day races are held in Indianapolis, there is only one victor, 
but all the entrants attempt to win.”). 
 75. One case that suggests, but does not hold, that this is a proper view is United States v. E.I. du 
Pont de Nemours & Co., 351 U.S. 377, 391 (1956). 
 76. See, e.g., Walker Distrib. Co. v. Lucky Lager Brewing Co. 323 F.2d 1, 8–9 (9th Cir. 1963); 
Ace Beer Distribs., Inc. v. Kohn, Inc., 318 F.2d 283, 286–87 (6th Cir. 1963); Packard Motor Car v. 
Webster Motor Car Co., 243 F.2d 418, 420 (D.C. Cir. 1957); Eastcoast Equip. Co. v. Harnischfeger 
Corp., 354 F. Supp. 335, 341–42 (E.D. Pa. 1973); Carbon Steel Prods. Corp. v. Alan Wood Steel Co., 
289 F. Supp. 584, 588 (S.D.N.Y. 1968); South End Oil Co. v. Texaco, Inc., 237 F. Supp 650, 654–55 
(N.D. Ill. 1965). 
 77. See HOVENKAMP, supra note 8, § 6.6, at 287 (noting that those who believe in an impossibil-
ity defense for conspiracy might be able to argue that low market power is probative of the fact the 
conspiracy may in fact have been impossible in section 2 cases). 
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D. Background Information on MLS 

MLS is a relatively young professional sports league, formed in the 
wake of a successful World Cup in 1994.78  The operating structure of 
MLS is quite unusual, even for a sporting league, and this presents some 
unique antitrust issues.79  Essentially, the board of directors for MLS re-
tains significant centralized control over all league and individual team 
operations.80  In fact, the MLS organization itself actually owns all the 
teams in the league as well as other things, such as all equipment used by 
the teams, tickets rights, and broadcast rights.81  The board of directors 
for MLS sets the schedules, negotiates leases for each team’s stadium, 
and hires support personnel at the league and team levels.82  MLS also 
hires, pays, and, to a large extent, places most professional soccer play-
ers.83 

At first blush it appears that MLS is purely a single entity running 
the league from a single home office.  A closer look reveals that that is 
not at all the case; MLS employs a unique concept in branch manage-
ment known as the investor/operator.84  Indeed, nine of the twelve teams 
in the league have these investor/managers, who are in charge of some 
local operations.85  These managers have the “exclusive right and obliga-
tion to provide Management Services for a Team within its Home Terri-
tory.”86  This includes local promotional expenses, marketing of tickets, 
and handling broadcast rights for home games that have been licensed 
from MLS.87  Managers also get to provide “non-binding” input as to 
which team they would like each newly hired professional soccer player 
to join.88  Investor/Operators also have very limited freedom to trade 
players amongst themselves and to pick players from an annual draft.89  
Each team is subject to a salary cap that is put into place by the league 
every year based on its annual budget, which means that there is little 
variance in player salaries regardless of skill and experience.90  In ex-
change for their services, these investors are paid a “management fee” 

 
 78. Fraser v. Major League Soccer, 284 F.3d 47, 53–54 (1st Cir. 2002) (providing background 
information on the formation of MLS after the 1994 World Cup). 
 79. Id. (describing MLS and noting that its structure is unique even for a sporting league because 
of its unique ownership and management structure). 
 80. Id. 
 81. Id. 
 82. Id. 
 83. Id. at 54. 
 84. Id. at 53 n.1. 
 85. Id. 
 86. Id. at 53–54. 
 87. Id. at 54. 
 88. Id. 
 89. Id. 
 90. Id. 
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that is largely based on the team’s success.91  The three teams that do not 
have investor/managers are run by the league itself. 

The investor/managers do not own any of the teams they manage.92  
In their management capacity, they are simply employees of MLS.93  In 
their investment capacity, many of these investor/managers own a sub-
stantial share of the stock in the central MLS entity.94  It is also important 
to note that these “independent” investor/managers comprise a majority 
of the league’s board of directors.95  The board has the power to modify 
all league policies and thus controls all the decisions that are made by 
MLS.96  Effectively, the investor/managers of each team work together to 
decide what teams get which players and how much the players are to be 
paid.97  Transfers of team interests to anyone who is not already an inves-
tor in MLS must be approved by 2/3 of the Board.98  The Board may also 
terminate any manager’s contract involuntarily by a 2/3 vote.99 

The resulting organization allows MLS to take advantage of all the 
benefits of a monopsony while incurring none of the liability.100  Each 
team is controlled by individual managers who simply run the team from 
a higher organization level.  The fact that MLS technically owns all the 
teams allows them to argue that they are a single entity incapable of 
“conspiring with itself.”101  Because the board is dominated by the inves-
tor/managers, they may collude to set player prices at whatever level they 
want.102  And since the USSF has only allowed for one professional soc-
cer organization, there is no other Division I soccer league to which pro-
fessional soccer players may turn.103  Clearly, hybrid organizations such as 
MLS present some unique antitrust problems. 

 
 91. Id. 
 92. Id. at 53. 
 93. Id. at 53–54. 
 94. Id. at 54. 
 95. Id. 
 96. Id. 
 97. Id. 
 98. Id. 
 99. Id. 
 100. See SULLIVAN & GRIMES, supra note 4, § 3.8, at 137–38 (describing an monopsonist as one 
that has exclusive buying power in a market with multiple sellers, and listing as an example a sporting 
league that purchasers the services of highly skilled athletes). 
 101. A majority of courts have decided that sporting leagues should be treated as a single entity 
when being charged with monopolization or attempt to monopolize.  See generally Fraser, 284 F.3d at 
47 (providing extensive analysis regarding whether sporting leagues should be treated as a single enti-
ties for the purposes of antitrust analysis). 
 102. See id. at 53 (noting that team manager can collectively decide player salaries). 
 103. Id. at 50 (noting that the USSF, the governing body of soccer in the United States, has only 
sanctioned one league in the United States).  The argument has been made that the market for soccer 
talent in the United States is not constricted to MLS, but also includes professional leagues in other 
nations.  See id. at 69. 
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III. ANALYSIS 

This section provides arguments for and against a required showing 
of market power in conspiracy to monopolize cases.  First, three of the 
more common arguments that have been put forward in support of a 
market power requirement will be discussed.104  Next, this section will 
outline the five arguments courts have followed when finding that a 
showing of market power should not be required.105  The final subsection 
will apply these principals to the Fraser case and discuss why organiza-
tions such as MLS should not be immune from conspiracies to monopo-
lize.106 

A. Arguments Favoring a Market Power Requirement 

The arguments put forward in support of the proposition that mar-
ket power should be required in conspiracy to monopolize cases are un-
persuasive.  Three primary arguments have been made to support this 
proposition.  First, some courts argue that ascertaining market power al-
lows the court to determine if an impossibility defense is or should be 
available.107  Second, some courts argue that ascertaining market power 
helps provide proof that defendants did or did not possess the specific in-
tent required for a conspiracy to monopolize.108  Finally, proof of market 
power may help courts determine whether defendants are “dangerous” 
and therefore punishable under the classic rationale for conspiracy.109  
The following three subsections will analyze the strengths and, more im-
portantly, the weaknesses of these three rationales. 

1. Impossibility Is a Defense to Conspiracy to Monopolize 

The argument that impossibility should be a defense to conspiracy 
to monopolize reasons that a conspiracy to dominate some part of com-
merce should not be unlawful if that domination would not confer the 
power to raise prices or exclude competition.110  Essentially, an action 
cannot be unlawful if there is no chance that the result will be unlawful.111  
 
 104. See infra Part III.A. 
 105. See infra Part III.B. 
 106. See infra Part III.C. 
 107. See, e.g., Bowen v. N.Y. News, Inc., 366 F. Supp. 651, 673 n.51 (S.D.N.Y. 1973) (referring to 
the defense as “legal impossibility”). 
 108. See, e.g., Walker Distrib. Co. v. Lucky Lager Brewing Co. 323 F.2d 1, 8–9 (9th Cir. 1963); 
Ace Beer Distribs., Inc. v. Kohn, Inc., 318 F.2d 283, 286–87 (6th Cir. 1963); Packard Motor Car v. 
Webster Motor Car Co., 243 F.2d 418, 420 (D.C. Cir. 1957); Eastcoast Equip. Co. v. Harnischfeger 
Corp., 354 F. Supp. 335, 341–42 (E.D. Pa. 1973). 
 109. See, e.g., Fraser v. Major League Soccer, 284 F.3d 47, 68–69 (1st Cir. 2002) (explaining that 
the rationale for conspiracy under the “classic view” is to punish those that are dangerous, and sug-
gesting that conspirators are only dangerous when the conspirators’ actions are “demonstrably ille-
gal”). 
 110. See generally Harwell, supra note 9, at 807 (discussing the impossibility argument). 
 111. See id. 
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This argument is really tantamount to an impossibility defense that ig-
nores the criminal intent that is necessary in all conspiracy cases, monop-
oly or otherwise.  Under this line of reasoning, it would follow that no 
criminal liability would attach if two individuals conspired to kill a public 
figure through some ridiculous means, say by using voodoo dolls.  Even 
though the conspirators clearly had the requisite specific intent to kill, 
there would be no liability because it is impossible to assassinate some-
one with a voodoo doll. 

Furthermore, the impossibility argument is totally inconsistent with 
traditional notions of the inchoate crime of conspiracy.112  There is no 
reason to think that impossibility should be a defense in the conspiracy to 
monopolize context just because specific intent might be a bit more diffi-
cult to ascertain than in other criminal contexts.113  Impossibility has 
never been a defense to any type of criminal conspiracy, be it rape, fraud, 
or obstruction of justice,114 and there is no special reason why it should be 
a defense in the antitrust context. 

The reasons for this go to the heart of all criminal law and the basis 
for allowing an action for conspiracy at all.  The gravamen of the con-
spiracy action has never been the probability of success.  Rather, it is the 
criminal intent of the parties.115  The crime is inchoate by definition; no 
substantive crime has ever been committed when suspects are arrested 
and charged with conspiracy.  At the time conspiracy defendants are ar-
rested, there is no difference between those defendants and the defen-
dants charged with substantive crimes, at least from an intent perspec-
tive.  Just as with conspiracy to commit murder, there is no rationale for 
releasing a conspiracy defendant just because he was caught before he 
was able to complete his work.  Society punishes conspirators based on 
their criminal intent, not on the quality of the conspiracy plans.116 

There are not any special arguments forwarded for why impossibil-
ity should be a defense in the conspiracy to monopolize context, outside 
of the traditional critiques of conspiracy and inchoate crimes in gen-

 
 112. See LAFAVE & SCOTT, supra note 57, § 6.5(b), at 546–47 (noting with approval that “[t]he 
antisocial potentialities of a conspiracy . . . are not confined to objects specifically contemplated at any 
given time. . . . Consequently, the state has an interest in stamping out conspiracy above and beyond 
its interest in preventing the commission of any specific substantive offense”; stating that “[i]t is not 
surprising, therefore, that courts have not been as receptive to the impossibility defense when the 
charge is conspiracy rather than attempt”; and stating further that “conspiracy cases have usually gone 
the simple route of holding that impossibility of any kind is not a defense”) (quoting Developments in 
the Law—Criminal Conspiracy, 72 HARV. L. REV. 922, 924–25 (1959)). 
 113. Id. 
 114. See id. (citing cases in which impossibility was not a defense for each of the listed crimes). 
 115. See United States v. Consol. Laundries Corp., 291 F.2d 563, 573 (2d Cir. 1961); Bowen v. 
N.Y. News, Inc., 366 F. Supp. 651, 676 (S.D.N.Y. 1973); Mount Lebanon Motors, Inc. v. Chrysler 
Corp., 283 F. Supp. 453, 461 (W.D. Pa. 1968) (arguing that intent, not possibility of success, is the 
gravamen of the offense of conspiring to monopolize). 
 116. Bowen, 366 F. Supp. at 676 (arguing that society’s interest is in punishing the anticompetitive 
motive, not the anticompetitive result). 
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eral,117 and apparently none exist.  Indeed, conspiracy in the monopoly 
context actually presents several special reasons why impossibility should 
not be an excuse.  First, given the difficult burden that plaintiffs in con-
spiracy cases are already required to bear in proving specific intent,118 an 
impossibility defense would make it prohibitively difficult to get a favor-
able judgment.  Defendants would always be able to argue that the rele-
vant market is much larger than the market they actually face, and prob-
lems with proving complicated market power concepts would just lead to 
unnecessary jury confusion.119  Second, allowing for an impossibility de-
fense may encourage defendants in relatively weak market positions to 
adopt anticompetitive practices because they would simply have nothing 
to lose.120  They would know that if they are in fact called to court they 
might simply point to their market position and deny liability because 
there was no way they could achieve dominance in that market.  Preclud-
ing an impossibility defense implicitly promotes good business ethics.121 

2. Market Power Is Necessary for Proof of Intent 

Unlike the impossibility argument just discussed, the second argu-
ment for requiring a showing of market power recognizes that the basis 
for conspiracy is specific intent to commit a crime.  Still, opinions differ 
as to what is required for specific intent to be properly proven.  Some 
courts have decided that a showing of market power is necessary to 
prove that defendants acted with the specific intent to monopolize.122  
These courts rightfully recognize that specific intent is a “nebulous” con-
cept that can be very difficult to pin down in even the simplest cases.123  
For these courts, it follows that intent cannot be properly inferred from 
other conduct, such as predatory pricing or exclusive dealings con-

 
 117. For a general background of the critiques of the inchoate crime of conspiracy, see LAFAVE & 

SCOTT, supra note 57, § 6.5, which states that most critiques of the crime of conspiracy are unpersua-
sive. 
 118. See Key Enters. of Del. v. Venice Hosp., 919 F.2d 1550, 1564 (11th Cir. 1990) (listing specific 
intent as an element of conspiracies to monopolize); see also LAFAVE & SCOTT, supra note 57, § 3.5(f), 
at 226 (commenting on the various reasons why it is difficult to prove the defendant’s state of mind). 
 119. See Fraser v. Major League Soccer, 284 F.3d 47, 68 (1st Cir. 2002) (discussing the problem of 
jury confusion). 
 120. Mount Lebanon, 283 F. Supp. at 461 (“The mere failure to succeed, or the impossibility of 
success, does not negative an attempt.  When the Memorial Day races are held in Indianapolis, there is 
only one victor, but all the entrants attempt to win.”). 
 121. See Harwell, supra note 9, at 812 (acknowledging that not requiring market power will allow 
courts more freedom in enforcing good business ethics). 
 122. See, e.g., Doctor’s Hosp. of Jefferson, Inc. v. S.E. Med. Alliance, Inc., 123 F.3d 301, 311 (5th 
Cir. 1997). 
 123. See LAFAVE & SCOTT, supra note 57, § 3.5(f), at 226 (commenting on the various reasons 
why it is difficult to prove the defendant’s state of mind); see also 5 AM. JUR. 2D Proof of Facts § 3, at 
189 (stating that “[t]he concept of specific intent is at best very nebulous”). 
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tracts,124 because actions like predatory pricing do not necessarily indi-
cate a scheme to monopolize for them.125 

The conclusion that predatory pricing and exclusive dealings con-
tracts employed by just one of several firms in a given market are not 
enough to show specific intent rests on the assumption that this behavior 
does not necessarily show intent to monopolize.  These courts argue that 
juries are not justified in drawing inferences about the existence of a con-
spiracy to monopolize without considering the dimensions of the market 
and the defendant’s market position.126  They ask how juries may con-
clude that there is a conspiracy to monopolize when they do not even 
know what percentage of the relative market the defendants possess.127 

There are several problems with this line of reasoning.  First, it in-
correctly assumes that actions intended to eliminate only one or a few 
firms cannot amount to a conspiracy to monopolize;128 however, it is not 
difficult to imagine a market where there are only one or a few competi-
tors in total.  Every conspiracy to monopolize has to start somewhere, 
and if there are only a few competitors in the relevant market, then a 
conspiracy aimed at taking out one or two may be all that is needed to 
achieve monopoly power.129  Furthermore, this theory ignores the possi-
bility that anticompetitive behavior in general might be encouraged by 
the lack of sanctions for smaller firms.130  Juries should have the freedom 
to decide from the totality of the circumstances that there is in fact a con-
spiracy to monopolize in this scenario. 

Second, this rationale wrongly assumes that the jury is unable to 
understand what a conspiracy to monopolize is outside a clear showing of 

 
 124. This is due to the fact that establishing intent is the only function a showing of market power 
in a relevant market has to serve.  It is true that market power is also evidence of whether some ele-
ments of attempt to monopolize are met, but that is irrelevant for conspiracy to monopolize analysis.  
See IIIA AREEDA & HOVENKAMP, supra note 40, ¶ 809, at 370–71 (“[n]either must one show attempt 
law’s ‘dangerous probability of success’ [for conspiracies]”). 
 125. The last time this view was explicitly adopted was thirty years ago.  See generally Walker Dis-
trib. Co. v. Lucky Lager Brewing Co., 323 F.2d 1, 8–9 (9th Cir. 1963); Ace Beer Distribs., Inc. v. Kohn, 
Inc., 318 F.2d 283, 286–87 (6th Cir. 1963); Packard Motor Car v. Webster Motor Car Co., 243 F.2d 418, 
420 (D.C. Cir. 1957); Eastcoast Equip. Co. v. Harnischfeger Corp., 354 F. Supp. 335, 341–42 (E.D. Pa. 
1973). 
 126. See Bill Beasley Farms v. Hubbard Farms, 695 F.2d 1341, 1343 (11th Cir. 1983); Am. Football 
League v. Nat’l Football League, 323 F.2d 124, 132 n.18 (4th Cir. 1963); Joe Westbrook, Inc. v. Chrys-
ler Corp., 419 F. Supp 824, 845 (N.D. Ga. 1976); Advance Bus. Sys. & Supply Co. v. S.C.M. Corp., 287 
F. Supp. 143, 153 (D. Md. 1968); United States v. Huck Mfg. Co., 214 F. Supp. 776, 777–78 (E.D. Mich. 
1963). 
 127. See, e.g., Fraser v. Major League Soccer, 284 F.3d 47, 68 (1st Cir. 2002) (“To tell a jury that it 
may condemn [exclusive dealing]—without proof of any threatened effect on the market—would cre-
ate not only confusion for the jury [but also other negative consequences].”). 
 128. See Coleman Motor Co. v. Chrysler Corp., 376 F. Supp. 546, 562 (W.D. Pa. 1974) (finding 
that the relevant market can consist of a single product, in this case Chrysler motor cars). 
 129. See, e.g., id. 
 130. See Mount Lebanon Motors, Inc. v. Chrysler Corp., 283 F. Supp. 453, 461 (W.D. Pa. 1968) 
(finding that the small size of the firm is irrelevant because anticompetitive behavior should be pun-
ished universally). 
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market power.131  It presumes that juries are not able to understand that 
other actions taken by conspiracy defendants might be enough to show 
that the defendants did possess criminal intent.132  For instance, plaintiffs 
might not be able to show defendants possessed a high degree of market 
power in some relevant market, but they may be able to show defendants 
engaged in pricing that was unquestionably predatory toward a certain 
rival.  Presumably, under this line of analysis, no liability would attach to 
the conspiracy because there is no showing of market power.133 

Adopting these assumptions can be problematic, however.  More 
often than not, any market power figures produced for trial are going to 
have a high degree of variation anyway.134  This is especially true when 
there are smaller markets or when there are more numerous smaller 
competitors.135  On the other hand, it is questionable to say that it is not 
conceptually easier to identify anticompetitive motives in a firm when 
the firm is a relatively large player.  As several courts correctly point out, 
that is still no reason for taking the issue out of the hands of the jury in 
every other circumstance.136  Better practice requires faith in the jury to 
evaluate the worth of market power data themselves.  It is very possible 
that juries might conclude a particular defendant did not possess the spe-
cific intent necessary for a conspiracy to monopolize.  Thus, there should 
be little harm in courts leaving the jury with the flexibility to decide 
whether market data is necessary for a finding of anticompetitive intent. 

The final flaw of this argument relates to the skepticism associated 
with ever allowing juries to find a conspiracy to monopolize absent rele-
vant market share data.137  This simply amounts to an argument that 
plaintiffs should have to overcome a presumption that a conspiracy to 
monopolize will be impossible for some firms.  This applies to smaller 
firms that alone may not possess a substantial share of any relevant mar-
 
 131. See Bill Beasley Farms, 695 F.2d at 1343 (finding that the jury needs to be shown that market 
power existed before it may find a conspiracy to monopolize); Alexander v. Nat’l Farmers Org., 687 
F.2d 1173, 1182 (8th Cir. 1982) (same). 
 132. See, e.g., Alexander, 687 F.2d at 1182 (8th Cir. 1982). 
 133. For a case in which blatantly anticompetitive practices were punished as a conspiracy, see 
Coleman Motor Co., 376 F. Supp. at 562.  For a case with a similar set of facts that comes out the oppo-
site way, see Packard Motor Car Co. v. Webster Motor Car Co., 243 F.2d 418, 420 (D.C. Cir. 1957). 
 134. “Market power” is a nebulous concept, for it can be very difficult to quantify market power 
as a percentage of any relevant product market.  See HOVENKAMP, supra note 8, § 3.1, at 79 (“Identi-
fying market power in the markets encountered in litigation is often difficult, and quantifying market 
power with anything approaching precision is often impossible.”); see also Storer Cable Communica-
tions, Inc. v. City of Montgomery, 826 F. Supp. 1338, 1351 (M.D. Ala. 1993) (noting that market power 
is conceptually difficult to define). 
 135. This is due to the fact that courts often use market share as a “surrogate” for market power 
and the equation to correlate market share and market power uses the elasticity of supply for all com-
peting firms.  See HOVENKAMP, supra note 8, § 3.1(b), at 81. 
 136. Am. Tobacco v. United States, 328 U.S. 781, 809 (1946) (holding that market power helps, 
but is not prerequisite to, a finding of conspiracy to monopolize); Key Enters. of Del. v. Venice Hosp., 
919 F.2d 1550 (11th Cir. 1990) (holding that juries should have the right to find conspiracies regardless 
of whether market power is shown). 
 137. See generally Harwell, supra note 9 (arguing that juries should never be able to ever find con-
spiracy to monopolize absent relevant market share data). 
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ket.  As previously discussed, this impossibility argument defeats the pur-
pose of the inchoate crime of conspiracy and should not stand.138 

3. Dangerousness of Defendants 

One final argument for requiring proof of market power relates to 
whether the defendants are dangerous and therefore worthy of punish-
ment under the classic rationale for conspiracy.  This argument was made 
by the Fraser court in deciding that a showing of market power was nec-
essary.139  According to the Fraser court, the “classic view” of conspiracy 
states that “conspiracy should be punished because the demonstrated in-
tent to break the law shows that conspirators are dangerous even if 
[their] particular venture was impractical.”140  The court then argues that 
conspirators are not dangerous if their arrangement is not “demonstrably 
illegal.”141  Finally, the court argues that in order to determine whether 
an arrangement is illegal, one must consider the relevant market.142 

The problem with this argument is that it ignores the importance of 
the conspirators’ intent and effectively amounts to an argument that 
there should be an impossibility defense.  This is so because conspirators 
cannot achieve something illegal if it is impossible, and conspirators can-
not be “dangerous” and therefore punishable if their arrangement is not 
illegal.143  This argument also gives effect to the “dangerous probability of 
success” requirement that is normally only for attempt cases because one 
must consider the probability of success when one considers whether a 
conspiracy’s intended ends are impossible. 

The confusion between the requirements for attempt and conspir-
acy is apparent, even at the appellate level.144  Attempt and conspiracy 
are two distinct crimes designed to remedy two different sets of prob-
lems,145 and the requirements for each must be slightly different.  Some of 
the more specific differences between an attempt to monopolize and a 
conspiracy to monopolize will be discussed in the following section.146 
 
 138. See LAFAVE & SCOTT, supra note 57, § 6.5(b) (discussing criminal conspiracies and stating 
that impossibility is not a defense). 
 139. See Fraser v. Major League Soccer, 284 F.3d 47, at 67–69 (1st Cir. 2002) (outlining the court’s 
reasons for why a relevant market is necessary). 
 140. Id. at 68–69. 
 141. See id. at 69 (arguing that the classic view is justified only in cases where results of the con-
spiracy are “demonstrably illegal” as in cases such as “a world wide monopoly of gold production or a 
naked horizontal allocation of markets”). 
 142. See id. (“To ignore the question whether [there exists] a relevant market in the economic 
sense is to assume that the end aimed at is illegal.”). 
 143. See id. at 67–69 (outlining the court’s reasons for why a relevant market is necessary); see 
also supra text accompanying notes 134–37. 
 144. See Fraser, 284 F.3d at 67 (acknowledging the confusion in circuits over what should be re-
quired to prove attempt and conspiracy). 
 145. See Int’l Distribution Ctrs. v. Walsh Trucking Co., 812 F.2d 786 (2d Cir. 1987) (discussing the 
distinction between attempt and conspiracy); SULLIVAN & GRIMES, supra note 4, § 3.1(a), at 73 (listing 
the requirements specific to conspiracies to monopolize). 
 146. See infra part III.B.4. 
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B. Arguments Against a Market Power Requirement 

Courts generally use one of five arguments in finding that market 
power is not required for a conspiracy to monopolize.  First, the text of 
section 2 of the Sherman Act supports a holding that market power is not 
a requirement for a finding of conspiracy to monopolize.  Second, intent, 
not potential for success, is the gravamen of the action in conspiracy to 
monopolize cases.  Third, market power evidence is not required for a 
finding of specific intent in conspiracy to monopolize cases.  Fourth, con-
spiracy to monopolize is a crime distinct from attempted and actual mo-
nopolization and therefore should not have the same requirements.  Fifth 
and finally, not requiring a finding of market power will allow courts 
more flexibility in punishing anticompetitive behavior and will lead to 
more responsible business practices. 

1. The Textual Argument Under Section 2 

Section 2 of the Sherman Act prohibits monopolizations of any part 
of interstate commerce, as well as attempts and conspiracies to monopo-
lize.147  The phrase “any part of commerce” has been interpreted by most 
courts to mean any appreciable amount of commerce.148  These courts 
have concluded that the market power concept is irrelevant in section 2 
conspiracy cases because the statute condemns conspiracies to exclude 
competition from any product market so long as more than a minimal 
(i.e., appreciable) volume of business is affected.149  This “part” of com-
merce can be very small, consisting of all the business in a single town or 
all the business for a single type of product.150 Anticompetitive behavior 
can occur in even the smallest of markets. 

This interpretation is wholly consistent with the language and the 
underlying purposes of section 2.  Critics point out that the “any part” 
language in monopolization and attempt to monopolize cases is univer-
sally regarded to mean there is market power in some relevant market.151  
They then argue that because the “any part” language appears at the be-
ginning of the provision, the same definition is equally applicable to all 
three of the offenses enumerated in section 2.152  They conclude that ap-

 
 147. Sherman Antitrust Act, 15 U.S.C. § 2 (2000). 
 148. United States v. Nat’l City Lines, 186 F.2d 562, 573 (7th Cir. 1951) (“Section 2 of the Act 
makes it unlawful to conspire to monopolize ‘any part’ of interstate commerce, without specifying how 
large a part must be affected. Hence it is enough if some appreciable part of interstate commerce is the 
subject of a monopoly, a restraint or a conspiracy.”) (quoting United States v. Yellow Cab Co., 332 
U.S. 218 (1947))). 
 149. See, e.g., Nat’l City Lines, 186 F.2d at 573. 
 150. See, e.g., Belfiore v. N.Y. Times Co., 826 F.2d 177 (2d Cir. 1987) (newspapers in New York); 
Coleman Motor Co. v. Chrysler Corp., 376 F. Supp. 546 (W.D. Pa. 1974) (Chrysler cars in a single 
county). 
 151. This argument has not been followed by a court of appeals in decades.  But see Harwell, su-
pra note 9, at 809 (compiling older cases that adopt this line of reasoning). 
 152. See id. 
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plication of the “relevant market” interpretation to one would require 
application of that definition to all.153 

Alternatively, critics might argue that if the “any part of commerce” 
language is held to obviate the need for market power in section 2 con-
spiracy cases, a similar requirement should be implied for monopoliza-
tion and attempted monopolization cases.  Because proof of market 
power is almost uniformly required in both monopolization and attempt 
to monopolize cases, not requiring a showing of market power for con-
spiracy would be inconsistent with the statutory language. 

The above two constructions are but two of many ways to interpret 
section 2; however, both interpretations ignore the possibility that Con-
gress intended for each offense enumerated in section 2 to have different 
requirements.  Indeed, proponents of the above constructions would 
have a hard time arguing that there are not other differences between the 
requirements for monopolization, attempt, and conspiracy.154  It is cer-
tainly not unusual for the same statutory language to have a different 
meaning for each of several crimes forbidden by a statute.155 

Another way to interpret the language of section 2 is as follows.  
The language “any part” of commerce suggests that Congress wanted to 
set requirements for liability at a very low point under that portion of 
Sherman Act.156  With that minimum standard in place for conspiracy, it 
was up to the courts to decide if higher standards are more appropriate 
for the other two crimes, and even for conspiracy crimes on a case by 
case basis.  Naturally, the courts accepted this invitation as to the first 
two offenses because the nature of monopolization and attempt are such 
that a more significant showing of market power is almost always going 
to be needed.157  Courts should not be restricted in finding liability for 

 
 153. See id. 
 154. See generally SULLIVAN & GRIMES, supra note 4, § 3.1(a), at 72–73 (summarizing the law of 
monopoly, attempt to monopolize, and conspiracy to monopolize and providing the different require-
ments for each). 
 155. One clear example comes right from section 2 itself.  Courts of appeals are nearly unanimous 
in holding that the words “any part of commerce” require a substantial showing of market power for 
monopolization cases.  Courts are also in agreement that the very same language requires a substan-
tially reduced showing of market power for attempt to monopolize cases.  See Lessig v. Tidewater Oil 
Co., 327 F.2d 459, 474 (9th Cir. 1964) (explaining that the required showing of market power is lower 
in attempt to monopolize cases than it is in monopolization cases). 
 156. There is a circuit split over what position the Supreme Court has taken on this issue in the du 
Pont case.  See Lessig, 327 F.2d at 474 (9th Cir. 1964) (holding that du Pont stood for the proposition 
that “any part” meant that the relevant market was not an issue in conspiracy cases).  But see United 
States v. Johns-Manville Corp., 231 F. Supp. 690, 699–700 (E.D. Pa. 1963) (rejecting Lessig and the 
idea du Pont stood for the proposition that market power is not required for a conspiracy to monopo-
lize).  See generally United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 395 n.23 (1956) 
(discussing the “any part” language). 
 157. See Monument Builders v. Am. Cemetery, 891 F.2d 1473, 1484 (10th Cir. 1989) (“‘Conspiring 
to monopolize is a separate offense under section 2, requiring less in the way of proof than the other 
section 2 offenses.’”) (quoting Perington Wholesale, Inc. v. Burger King Corp., 631 F.2d 1369, 1377 
(10th Cir. 1979)). 
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conspiracies to monopolize just because those first two crimes require 
higher standards.158 

Obviously, the offense of monopolization should have the strictest 
market power requirements, because by definition one cannot have a 
monopoly without controlling a large share of some relevant market.159  
An attempt to monopolize would have market power requirements that 
are significantly less strict, but nonetheless require the government to 
prove the “dangerous probability of success” necessary in all attempt 
cases.160  Finally, a conspiracy to monopolize should logically have the 
lowest market power requirements allowed by the Sherman Act, because 
market power is not really necessary to show that conspiracy exists per 
se.161  In this case, the lowest market power finding allowed by the statute 
is any part of commerce.  The statute thus explicitly authorizes a finding 
of conspiring to monopolize even if there is little or no market power 
evidence.162 

Yet another statutory interpretation argument supports this conclu-
sion that has not been articulated in the cases.  If one were to apply the 
same market power requirements to all three offenses, and the first two 
offenses were to require heightened showings of market power, then the 
language that includes the conspiracy offense would essentially be super-
fluous.  More specifically, if a showing of market power were required 
for both attempt and conspiracy, then there would be very little differ-
ence between the two.  As it is, the only difference between the two of-
fenses acknowledged by almost all courts is that conspiracy generally 
does not include a “dangerous probability of success” requirement.  Yet 
to require a showing of market power in conspiracy cases would be tan-
tamount to adding a “dangerous probability of success” requirement.  
This would render the offense of conspiracy (or the attempt offense) re-
dundant, as the same type of fact pattern would be needed to obtain a 
conviction under both.  Logically, this could not have been the intent of 
the legislature. 

From a policy standpoint, it is better to avoid a market power re-
quirement in conspiracy cases.  That is, keeping the bar low means that 
more firms will be liable for anticompetitive behavior.  As mentioned be-
fore, it would not be difficult to imagine a scenario where there is a rela-
tively small entity in terms of market share engaging in anticompetitive 
behavior in some relevant market.163  Without keeping the bar low for 
the conspiracy to monopolize offense, such firms may very well find 
themselves getting away with anticompetitive behavior. 
 
 158. See id. at 1484. 
 159. See HOVENKAMP, supra note 8, § 6.2(a). 
 160. See id. 
 161. See id. 
 162. See Lessig v. Tidewater Oil Co., 327 F.2d 459, 474 (9th Cir. 1964) (holding that “any part” 
meant any appreciable part and market power is not required). 
 163. See supra note 120 and accompanying text. 
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2. Intent Is the Gravamen of the Action in Conspiracy Cases 

In the antitrust context, even the simplest of criminal law concepts 
may become conceptually difficult.  A conspiracy in the monopoly con-
text, however, is essentially just like a conspiracy to commit murder or a 
conspiracy to kidnap.164  All the requirements are the same except for the 
substantive overt act in furtherance of the conspiracy.165  It is a basic truth 
that all inchoate crimes, including conspiracy, are crimes that have not 
actually been allowed to occur.  Thus, because there is no criminal result 
to punish, it is the criminal intent that is the gravamen of the action in 
conspiracy cases.166  Some courts appear to have gotten caught up in the 
complexities of antitrust litigation and, in the process, lost track of this 
fundamental tenet.167  In effect, those courts have decided that criminal 
intent alone is not worth punishing in the antitrust context.  Those courts 
worry that criminal intent cannot be present if the defendant did not 
have a good chance of achieving monopoly power in some relevant mar-
ket; however, removing emphasis from the intent aspect, these courts 
have found that defendants cannot possess the criminal intent to mo-
nopolize unless they know that they will be successful.168 

As suggested above, this argument overlooks some of the most ba-
sic concepts of antitrust.169  First, it makes little sense to argue that intent 
cannot be present when defendants are unsure of their chances of suc-
cess. “It has long been settled . . . [that defendants] might have been con-
victed here of a conspiracy to monopolize without ever having acquired 
the power to carry out the object of the conspiracy.”170  A simple exam-

 
 164. All conspiracies have two basic requirements:  (1) an agreement between two or more per-
sons and (2) intent to do unlawful act or a lawful act by unlawful means.  See LAFAVE & SCOTT, supra 
note 57, § 6.4, at 525 (listing the two requirements necessary for all conspiracies). 
 165. Today, most state statutes have added an overt act requirement to the former common law 
requirements just as an overt act is required for the Sherman Act.  See id. § 6.5(c), at 548 & n.71 (not-
ing that “[t]his is the position taken in virtually all of the modern recodifications”). 
 166. Key Enters. of Del. v. Venice Hosp., 919 F.2d 1550 (11th Cir. 1990); Int’l Distribution Ctrs. v. 
Walsh Trucking Co., 812 F.2d 786 (2d Cir. 1987); Alexander v. Nat’l Farmers Org., 687 F.2d 1173, 1182 
(8th Cir. 1982); Salco Co. v. Gen. Motors, 517 F.2d 567, 576 (10th Cir. 1975); Lessig, 327 F.2d at 474; 
United States v. Consol. Laundries Corp., 291 F.2d 563, 573 (2d Cir. 1961) (purporting to follow the 
Supreme Court decision in United States v. Yellow Cab Co., 332 U.S. 218, 225–26 (1947)); Harlem 
River Consumers Coop. v. Associated Grocers, 408 F. Supp. 1251, 1285 (S.D.N.Y. 1976); Joe West-
brook, Inc. v. Chrysler Corp., 419 F. Supp 824, 845 (N.D. Ga. 1976); Mount Lebanon Motors, Inc. v. 
Chrysler Corp., 283 F. Supp. 453, 461 (W.D. Pa. 1968). 
 167. See Doctor’s Hosp. of Jefferson, Inc. v. S.E. Med. Alliance, Inc., 123 F.3d 301, 311 (5th Cir. 
1997); Bill Beasley Farms v. Hubbard Farms, 695 F.2d 1341, 1343 (11th Cir. 1983); Alexander, 687 F.2d 
at 1182; Am. Football League v. Nat’l Football League, 323 F.2d 124, 132 n.18 (4th Cir. 1963); Walker 
Distrib. Co. v. Lucky Lager Brewing Co., 323 F.2d 1, 9 (9th Cir. 1963); Packard Motor Car Co. v. Web-
ster Motor Car Co., 243 F.2d 418, 420 (D.C. Cir. 1957); Joe Westbrook, Inc., 419 F. Supp. at 845; Ad-
vance Bus. Sys. & Supply Co. v. S.C.M. Corp., 287 F. Supp. 143, 153 (D. Md. 1968); United States v. 
Huck Mfg. Co., 214 F. Supp. 776, 777–78 (E.D. Mich. 1963); United States v. Johns-Manville Corp., 
231 F. Supp. 690, 699–700 (E.D. Pa. 1963). 
 168. See cases cited supra note 167. 
 169. See supra notes 68–74 and accompanying text. 
 170. Int’l Distribution Ctrs., 812 F.2d at 792 (quoting United States v. Griffith, 334 U.S. 100, 107 
n.9 (1948)). 
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ple from a respected treatise illustrates this point.171  If one conspires to 
steal from a pocket, it does not matter if the pocket is empty because 
criminal intent has been demonstrated.172  Because the substantive crime 
in this example is an absolute impossibility, it would be logical to argue 
that the expected social harm resulting from such crimes will be lower.  
This is not the case in the conspiracy to monopolize context, where 
chances of success are, at best, extremely unlikely and never an absolute 
impossibility.  After all, even the greatest of monopolies have to start 
from humble beginnings. 

The second reason this is inconsistent with the basic concepts of an-
titrust is because section 2 does not make it unlawful to be a monopo-
list.173  Rather, section 2 proscribes the conduct of conspiring to monopo-
lize.174  This is presumably why conspiracy (and attempt) to monopolize 
do not include actual monopoly power as a requirement.  If it is the con-
duct of conspiring to monopolize that section 2 seeks to prevent,175 then 
emphasis should be placed on the conspirators’ intent, which drives their 
conduct. 

3. Specific Intent Can Be Inferred Without Market Power Analysis 

Once it is realized that specific intent is the essential factor in con-
spiracy cases, attention can be turned to proving the existence of that 
specific intent.  The jury should have the power to infer criminal intent 
from just about any source.  This might include, but should not be limited 
to, proof that defendants are dangerously close to achieving monopoly 
power in a relevant market. If specific criminal intent is the gravamen of 
the action in conspiracy cases,176 why should the jury be precluded from 
using any potential evidence to find the existence of such intent? 

Most courts realize that criminal intent needs to be punished and 
would so punish that intent if it could be proven.177  Some of those courts, 
however, believe that the only way to prove criminal intent is by showing 
that the defendants possessed a substantial degree of market power.178  
This belief is largely unfounded.  Courts following this reasoning seem to 
be assuming two things.  First, those courts assume that defendants en-
 
 171. See LAFAVE & SCOTT, supra note 57, § 6.5(b), at 545–46 (relating the “empty pocket” hypo-
thetical). 
 172. See id. 
 173. See SULLIVAN & GRIMES, supra note 4, § 3.1(a), at 72 (“Section 2 does not make it unlawful 
to be a monopolist.”). 
 174. See id. (stating that section 2 “proscribes the conduct, the acts of monopolization, of attempt-
ing to monopolize, and of conspiracy to monopolize”). 
 175. See id. 
 176. See cases cited supra note 166. 
 177. See cases cited supra note 166. 
 178. See Alexander v. Nat’l Farmers Org., 687 F.2d 1173, 1182 (8th Cir. 1982) (“[B]y claiming that 
there is no relevant product market, defendants assert that they did not have the specific intent to mo-
nopolize, a necessary element of conspiracy.”); Joe Westbrook, Inc. v. Chrysler Corp., 419 F. Supp 
824, 845 (N.D. Ga. 1976) (stating similar reasoning). 
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gaging in a conspiracy know when the conspiracy is going to succeed, and 
thus only possess criminal intent under those circumstances.  Essentially, 
those courts are going to assume that defendants genuinely believe they 
are engaging in proper business practices unless those defendants are 
dangerously close to achieving monopoly power.  This argument ignores 
the possibility that anticompetitive motives can exist even when defen-
dants possess a small part of the market, as discussed above.179 

The other assumption courts seem to make is that criminal intent 
cannot be inferred from other things, such as the overt actions of the de-
fendants.  Imagine that the prosecution has in its possession a written 
price-fixing agreement signed by both of the conspiring parties.  Surely 
the requisite criminal intent would be proven de facto in such a case.  
Perhaps criminal defendants would not be so careless as to allow such 
damning evidence to fall into the hands of the prosecution, because it 
shows that criminal intent may be derived from evidence outside of proof 
of market power.  The jury should have the freedom to decide if there is 
criminal intent, outside a showing of market power, on a case-by-case ba-
sis. 

4. Policy Reasons for Distinguishing Attempt and Conspiracy 

Clearly, one of the major themes of this note is that conspiracy is a 
distinct section 2 offense with distinct requirements.  While it may be dif-
ficult to understand the subtle differences between each of the crimes 
listed in section 2, there are important policy reasons for why each of-
fense requires different elements of proof.180  Most of the confusion lies 
in the differences between attempt and conspiracy.181 

One of the primary concerns of all courts dealing with antitrust 
cases seems to be a fear of imputing antitrust liability to business activi-
ties that are really just the kind of competitive activity the Sherman Act 
was intended to protect.182  Thus, it is natural for some courts to tend to 
require extra elements of proof, such as evidence of a high degree of 
market power, for crimes such as conspiracy when they are uncertain 
what the actual requirements should be.183  Courts do this in part because 
they understand that a showing of market power is a requirement in at-
 
 179. See, e.g., Belfiore v. N.Y. Times Co., 826 F.2d 177 (2d Cir. 1987) (finding a company liable for 
anticompetitive behavior despite its small size); Coleman Motor Co. v. Chrysler Corp., 376 F. Supp. 
546, 562 (W.D. Pa. 1974) (same). 
 180. See generally Int’l Distribution Ctrs. v. Walsh Trucking Co., 812 F.2d 786, 795 (2d Cir. 1987) 
(summarizing some of the reasons for distinguishing attempt and conspiracy). 
 181. See id. (noting that the source of confusion is between the requirements for attempt and con-
spiracy rather than conspiracy and monopolization). 
 182. See Milton Handler, Reforming the Antitrust Laws, 82 COLUM. L. REV. 1287, 1353 (1982) 
(noting that “[t]here is often a fine line between hard competition and predatory conduct”); see also 
Gen. Communications Eng’g, Inc. v. Motorola Communications & Elecs., Inc., 421 F. Supp. 274, 287 
(N.D. Cal. 1976) (noting that the line between competitive behavior and unfair behavior can be a “thin 
one”). 
 183. Gen. Communications, 421 F. Supp. at 287. 
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tempt cases and they assume that therefore it should be a requirement in 
conspiracy cases as well.184  This should not be the case, however. 

Problems related to adequate levels of proof in conspiracy to mo-
nopolize cases can be solved easily by closely examining evidence of the 
conspiracy’s existence.185  As long as courts are careful in finding that a 
conspiracy existed in the first place—by closely scrutinizing the requisite 
agreement and overt act requirements—proof of intent should readily be 
inferred.186  In attempt cases, however, there are proof problems that may 
not be remedied with such close judicial scrutiny.187  The market power 
requirement in attempt cases “assur[es] that aggressive single-firm con-
duct will not be attacked as attempted monopolization,” and “assures 
that procompetitive conduct will not be chilled by antitrust laws.”188  This 
argument is based on the fact that conspiracies necessarily involve more 
than one player and therefore should be easier to prove than attempts, 
which usually involve only one player.  Evidentiary matters like the 
agreement and the overt act are not going to be present to help prove 
criminal intent in attempt cases.189  Conspiracy to monopolize, therefore, 
is different than attempt to monopolize in at least one respect related to 
courts’ imposition of the market power requirement. 

5. Allowing Courts More Freedom in Conspiracy Cases Will Encourage 
Responsible Business Practices 

One final rationale for allowing defendants to be convicted of con-
spiracies to monopolize absent any showing of market power is rooted in 
policy grounds.190  The practical effect of excusing any market power re-
quirement in conspiracy cases is to impose liability for business practices 
that are irresponsible or undesirable.  In effect, conspiracy to monopolize 
could function as a safety net to prevent all the cases that do not fit 
cleanly into either of the other section 2 offenses from slipping through 

 
 184. See id.; see also Int’l Distribution Ctrs., 812 F.2d at 792 (explaining one possible rationale for 
some courts’ contrary holdings.) 
 185. See, e.g., Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 588 (1986) 
(stating that antitrust law limits the range of permissible inferences of conspiracy from ambiguous evi-
dence); Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 763–64 (1984) (same). 
 186. Monsanto, 465 U.S. at 763. 
 187. Unlike in conspiracy to monopolize cases, attempt cases only focus on one party and there is 
no “agreement” or “concerted action” requirement that the court can look to for specific intent.  See 
SULLIVAN & GRIMES, supra note 4, § 3.1(a), at 73 (listing the three requirements for attempt to mo-
nopolize); see also Mount Lebanon Motors, Inc. v. Chrysler Corp., 283 F. Supp. 453, 462 (W.D. Pa. 
1968) (noting that intent in conspiracy cases is “evinced in concerted action”). 
 188. Handler, supra note 182, at 1352–53 (emphasis added). 
 189. See generally LAFAVE & SCOTT, supra note 57, § 6.2(a) (discussing the basic elements of at-
tempt). 
 190. This argument has not been explicitly adopted by a court, but one could argue that the cases 
that require no showing of market power implicitly adopt this argument.  See cases cited supra note 68.  
But see Harwell, supra note 9, at 811 (arguing that this argument is invalid because section 2 was not 
meant to serve as a catch-all provision). 
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the cracks.  The Fraser case involving MLS is a good example of when 
such a safety net is needed.191 

A similar argument is forwarded by Professor Turner, who takes the 
idea to an even further degree.192  Professor Turner argues that in at-
tempt cases, market power should not be required because anticompeti-
tive behavior warrants punishment under section 2, regardless of the de-
fendant’s degree of market power in the relevant market.193  Professor 
Turner’s argument makes sense because these inchoate crimes pro-
scribed under section 2 should be interpreted to condemn any kind of ex-
clusionary trade practice regardless of whether defendant or defendants 
wish to achieve a true economic monopoly.194 

The benefit of this interpretation is readily apparent by taking an 
example from one of the most commonly litigated monopolization sce-
narios.  Over the years, there have been many cases where an auto dealer 
sues an auto manufacturer for using its market position to destroy the 
business of the auto dealer.195  In one of these cases, Mt. Lebanon Motors 
v. Chrysler Corp., a dealer alleged, among other things, that Chrysler en-
gaged in a conspiracy to monopolize with its own wholly or partially 
owned dealerships.196  The court found that the relevant market could be 
“any part” of commerce and thus concluded that “commerce in Dodge 
automobiles at the retail level in Allegheny County” was sufficient.197  
Defining the market in such narrow terms is paramount to deciding that 
there is no market power at all.  Chrysler’s motion for a directed verdict 
was denied198 and the jury was left to decide upon intent, which the court 
correctly realized was the “crucial factor.”199  In finding that defendants 

 
 191. See Fraser v. Major League Soccer, 284 F.3d 47 (1st Cir. 2002) (holding that a sporting league 
escapes liability notwithstanding some blatantly anticompetitive practices). 
 192. See Donald F. Turner, Antitrust Policy and the Cellophane Case, 70 HARV. L. REV. 281, 305–
07 (1956). 
 193. Id. at 307. 
 194. After all, intent is the gravamen of the action in conspiracy cases.  See Salco Co. v. Gen. Mo-
tors, 517 F.2d 567, 576 (10th Cir. 1975). 
 195. See, e.g., Salco, 517 F.2d at 576 (“[Dealer] alleged that General Motors conspired with [com-
petitor] ‘to monopolize the Denver metropolitan market in the sale of new Buick and Opel automo-
biles . . .’ in violation of Section 2 of the Sherman Act”); Packard Motor Car Co. v. Webster Motor Car 
Co., 243 F.2d 418, 420 (D.C. Cir. 1957) (finding in this case that there was “no monopoly, or attempt or 
conspiracy to monopolize, within the meaning of the Sherman Act”); Joe Westbrook, Inc. v. Chrysler 
Corp., 419 F. Supp. 824, 843 (N.D. Ga. 1976) (“Plaintiffs allege that defendants . . . have engaged in a 
combination or conspiracy to monopolize interstate trade or commerce in violation of Section 2 of the 
Sherman Act.”); Coleman Motor Co. v. Chrysler Corp., 376 F. Supp. 546, 561 (W.D. Pa. 1974) (dis-
cussing the merits of plaintiff’s conspiracy to monopolize claim); Mt. Lebanon Motors v. Chrysler 
Corp., 283 F. Supp. 453, 462 (W.D. Pa. 1968) (same). 
 196. See Mt. Lebanon Motors, 283 F. Supp. at 457, 462 (describing the relationship between the 
“contractual dealers” and Chrysler and discussing the conspiracy claim). 
 197. See id. at 460. 
 198. Id. at 462. 
 199. Id. 
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did possess such intent, the jury was allowed to hold defendants liable for 
anticompetitive behavior that would have otherwise gone unpunished.200 

The auto manufacturer-dealer situation is just one scenario in which 
anticompetitive behavior might go unpunished if market power is re-
quired for a conspiracy to monopolize.  This is especially true today as 
business organizations continue to adopt complicated new operating 
structures that could potentially shield members of the organization from 
antitrust liability. 

C. Application to MLS and the Fraser Case 

Fraser v. MLS presented the court with two unique but related 
problems.  First, the court had to decide whether MLS was a single entity 
for purposes of antitrust analysis.201  If MLS was found to be a single en-
tity, then the players would be precluded from arguing any claim under 
section 1 of the Sherman Act.202  Furthermore, because both monopoliz-
ing and attempt to monopolize have definite market power require-
ments, MLS was immune to both as long as no such market power was 
found to exist.203  This left the court with its second problem, that of 
whether a showing of market power should be required for the only re-
maining claim—conspiracy to monopolize.204 

The court in Fraser did not explicitly rule on the “single entity” is-
sue.205  Rather, it appropriately described MLS as a hybrid single entity206 
but still denied the players any section 1 remedy.207  Assuming that sec-
tion 1 claims are not available and that monopolization and attempt to 
monopolize claims under section 2 are now precluded, the only weapon 
prosecutors are left with to discipline the anticompetitive behavior of hy-
brid single entities such as MLS is conspiracy to monopolize claims.  As 
mentioned before,208 conspiracy claims present some application prob-
lems that are compounded when dealing with hybrid entities such as 

 
 200. See Mt. Lebanon Motors v. Chrysler Corp., 417 F.2d 622, 623 (3d Cir. 1969) (upholding the 
lower court’s decision that section 1 of the Sherman Act and the Automobile Dealer Act provided no 
remedy in this case, but also that dealer had not adequately proven that it sustained any damages on 
its victorious section 2 claims). 
 201. Fraser v. Major League Soccer, 284 F.3d 47, 55–56 (1st Cir. 2002). 
 202. Id. at 61–67. 
 203. See id. at 61–62 (finding that the players’ attempt and monopolization claims were both de-
feated by the jury’s rejection of the player’s proposed market). 
 204. See id. at 67 (considering the players’ conspiracy claim after rejecting all other claims). 
 205. See id. at 59 (“[W]e conclude that the single entity problem need not be answered defini-
tively in this case.”). 
 206. See id. at 58 (“MLS and its operator/investors comprise a hybrid arrangement, somewhere 
between a single company . . . and a cooperative arrangement between existing competitors.”). 
 207. The players tried to argue that owner investors are “de facto” owners that have conspired to 
fix player salaries and that therefore the trial court put “form over substance” by classifying MLS as a 
single entity.  See id. at 56.  The appellate court “disagree[d] completely” with plaintiffs’ argument and 
denied them per se relief under section 1.  See id.  That decision, coupled with the jury’s finding on 
market power, made “remand on the section 1 claim unnecessary.”  See id. 
 208. See supra Part II.D. 
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MLS, not the least of which is charging a conspiracy “among” a sporting 
league that is classified as a single entity for other purposes. 

The following discussion analyzes the application of the conspiracy 
to monopolize offense to hybrid single entities, such as MLS, in three 
parts.  The first section will briefly apply all the traditional arguments 
outlined above to the MLS scenario.209  The second section will discuss 
the problem of applying the conspiracy offense to a group of entities that 
have already been classified as a single entity for other antitrust pur-
poses.210  The final section will present some new arguments for applica-
tion of conspiracy to monopolize claims to hybrid single entities, such as 
MLS, in light of all the considerations presented in this note.211 

1. Application of Traditional Conspiracy to Monopolize Arguments to 
Hybrid Single Entities 

The first issue is whether the Sherman Act textual argument is ap-
plicable to hybrid entities like MLS.  Section 2 forbids conspiracies to 
monopolize “any part” of commerce.212  As discussed above,213 this “any 
part” language has been interpreted to mean any appreciable part of 
commerce, and that appreciable part must have both a relevant geo-
graphical market and a relevant product market.214  In the Fraser case, 
the court found that MLS did not possess market power in a relevant 
market because it defined the geographical market as worldwide and the 
product market as the market for Division I level soccer players.215 

Even so, it could be argued that MLS did in fact have a monopoly 
on some appreciable part of commerce, especially given the small mar-
kets that courts have found to be appreciable in the past.216  In the Fraser 
case, one could adopt the court’s finding that the relevant product mar-
ket is Division I professional soccer players, but then argue that the geo-
graphical market is not worldwide, but restricted to the United States.  
This is hardly a far-fetched argument given the disparity of soccer talent 
between European and Latin American nations on one hand and North 
American nations on the other.217  Furthermore, because there are twelve 
different teams competing in as many states, it is almost a certainty that 
Division I professional soccer in the United States would constitute an 
 
 209. See infra Part III.C.1. 
 210. See infra Part III.C.2. 
 211. See infra Part III.C.3. 
 212. Sherman Antitrust Act, 15 U.S.C. § 2 (2002); see supra Part III.B.1. 
 213. See supra Part III.B.1. 
 214. See United States v. Nat’l City Lines, 186 F.2d 562, 567 (7th Cir. 1951). 
 215. Fraser v. Major League Soccer, 284 F.3d 47, 59 (1st Cir. 2002). 
 216. See, e.g., Belfiore v. N.Y. Times Co., 826 F.2d 177 (2d Cir. 1987) (newspapers in New York); 
Coleman Motor Co. v. Chrysler Corp., 376 F. Supp. 546, 562 (W.D. Pa. 1974) (Chrysler cars in a single 
county). 
 217. See Christopher Courtney, American Players Overseas Usually Have a Following of U.S. Ex-
patriates, SOCCER TIMES, Mar. 31, 2001, at www.soccertimes.com/usteams/2001/mar31.htm (last visited 
Feb. 13, 2003) (discussing the disparity of soccer talent between Europe and the United States). 
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appreciable part of commerce.  The textual argument of section 2 sup-
ports liability for hybrid entities of all kinds and should be applicable to 
entities with operation structures similar to MLS. 

The second issue is whether specific intent to monopolize was pre-
sent among the investor/operators of MLS in the Fraser case.  This issue 
can be analyzed in conjunction with the final issue, that being whether 
specific intent can be inferred absent any market power analysis.  Having 
come to the conclusion earlier that inferring specific intent is possible in 
the ordinary conspiracy to monopolize case,218 it must now be decided 
whether hybrid single entities present any special problems in proving 
that specific intent to monopolize any part of commerce does in fact ex-
ist. 

Using MLS as an example, it appears that hybrid single entities ac-
tually present a relatively large amount of evidence from which a jury 
could infer specific intent to monopolize. There are numerous written 
agreements that could serve this purpose.  For instance, the agreement 
between the USSF and MLS stipulating that only one professional soccer 
league may be formed in the United States.219  Another possible example 
would be documentation stipulating, among other things, that ownership 
in the league is limited by the approval of current owners,220 and that 
player salaries are to be set by the team owners acting in conjunction at 
the league level.221  Because criminal intent is the gravamen of the action 
in conspiracy cases, juries should have a large degree of freedom in infer-
ring intent from evidence outside of market power.  Hybrid entities, such 
as MLS, should generally provide enough evidence of specific intent; 
thus proof should not be a problem for hybrid single entities. 

2. Single Entity Classification for Hybrid Single Entities Problem 

One problem that should be apparent when attempting to apply a 
conspiracy claim to hybrid single entities, such as MLS, is the conflict 
with the assumption that all such entities will be treated more as single 
entities.222  This is a problem because, technically, conspiracies are re-
served only for situations in which there are multiple parties acting to-
gether for some unlawful purpose.223  If the teams, team owners, and the 
central MLS office are to be treated as one entity for conspiracy to mo-

 
 218. See supra Part III.B.3. 
 219. See Fraser, 284 F.3d at 53. 
 220. See id. at 54 (describing that transfers to outside investors require a two-thirds majority vote 
by the board). 
 221. See id. at 53 (describing that MLS is responsible for negotiating player salaries). 
 222. Admittedly, the First Circuit in Fraser is the only court to denominate an entity as “hybrid.”  
For the purposes of this discussion, it will be assumed that similar classification would be made by 
other courts. 
 223. See LAFAVE & SCOTT, supra note 57, § 6.5 (discussing the requirements for criminal conspir-
acy). 
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nopolize purposes, then there should be no way for the prosecution to 
make a prima facie case for conspiracy.224 

The next question, then, is whether an entity such as MLS may be 
classified differently for conspiracy purposes than it would be for mo-
nopolization and attempt to monopolize cases.  Fraser is apparently the 
first case to consider a possible classification distinction, which is a direct 
result of the unusual nature of MLS’s operating structure.225  Even 
though the Fraser court adopted an unfriendly attitude toward conspir-
acy to monopolize claims absent a showing of market power,226 it did al-
low for the possibility that conspiracies to monopolize could be found 
absent such a showing.227  While the Fraser court apparently assumed that 
this distinction was a possibility without discussion, it makes sense from a 
policy point of view.  This is because organizations, such as MLS, pre-
sented some unique problems that can only be remedied if the court is 
allowed to classify complex organizations, such as MLS, differently for 
conspiracy purposes than it would for other antitrust purposes.228 

At this point, this single entity distinction issue has not been ad-
dressed by any court of appeals.  Thus, no courts have actually held that 
an organization must be classified as a single entity for the purposes of 
conspiracy to monopolize analysis just because it was classified as a sin-
gle entity for monopolization and attempt to monopolize analysis.  This 
is just an issue that may present problems for antitrust prosecutors in the 
future. 

3. A New Argument for Applying Conspiracies to Monopolize to 
Hybrid Single Entities 

Having discussed the application of traditional arguments to hybrid 
single entities and the potential conflict with the assumption that such 
entities will be treated as a single party for the purposes of all antitrust 
analyses, it is now proper to introduce a new argument in support of con-
spiracy liability for hybrid organizations, as well as one possible excep-
tion to this argument.  This new argument is based on the fact that hybrid 
organizations might be capable of slipping through the cracks of tradi-
tional antitrust analysis, and conspiracy liability may be the only way to 
prevent anticompetitive behavior.  This section will conclude with a look 
at one potential justification for allowing the anticompetitive practices of 

 
 224. The plaintiffs in Fraser might have attempted the same argument.  See Fraser, 284 F.3d at 56 
(acknowledging that at one point the players argued that the lower court’s classification of MLS was 
“form over substance”). 
 225. See supra Part II.D. 
 226. Fraser, 284 F.3d at 67–69. 
 227. Id. 
 228. Id. at 56. 
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MLS to continue—the precarious state of professional soccer in the 
United States.229 

Notwithstanding all the arguments for and against application of 
conspiracy to monopolize liability to hybrid entities, the unique nature of 
hybrid leagues warrants liability because, otherwise, some uncompetitive 
practices might go unpunished.  If entities such as MLS are consistently 
found to be single entities,230 then attaching conspiracy liability to those 
organizations will allow liability for single entities where no liability 
would have attached before. 

The operational structure of MLS is uniquely suited to avoid liabil-
ity under traditional antitrust analysis.  Owner/managers designed the 
league so that those who control the league do not also appear to control 
teams, unlike traditional sport organizations, like the NFL, where teams 
are owned outright by autonomous individuals.231  As the defendants in 
Fraser pointed out, this is simply “form over substance” and a way for 
MLS to exercise monopoly power without liability.232  As some critics 
might point out, there are many examples of organizations where some 
centralized management controls almost every aspect of subsidiary 
branches that handle the day-to-day businesses of the organization.233  
That is undoubtedly true, but organizations such as MLS are different for 
two important reasons.  First, in organizations such as the one just de-
scribed, management is indeed centralized, but ownership is also central-
ized.  Thus, subsidiaries of the parent company have no incentive to 
compete for talent the same way other professional sports teams would 
compete for talent. 

The other distinction lies in the fact that most organizations such as 
the one mentioned above are but one competitor among many in some 
product market.  For instance, the organizational structure of General 
Motors is very similar to MLS in that numerous branches produce simi-
lar, possibly competing products.  The difference, besides that fact that 
the divisions do not compete for raw materials such as steel and tires, is 
that General Motors competes with many other motor car producers 
both domestically and internationally.234  Furthermore, potential auto-
 
 229. See infra notes 236–38 and accompanying text. 
 230. It is very possible that they will not be.  See Chicago Prof’l Sports Ltd. P’ship v. Nat’l Basket-
ball Ass’n, 95 F.3d 593, 599–600 (7th Cir. 1996) (treated as single entity).  Cf. Sullivan v. Nat’l Football 
League, 34 F.3d 1091, 1099 (1st Cir. 1994) (not treated as single entity). 
 231. See N. Am. Soccer League v. Nat’l Football League, 670 F.2d 1249, 1252 (2d Cir. 1982) (“Al-
though NFL members . . . participate jointly in many of the operations conducted by it on their behalf, 
each member is a separately owned, discrete legal entity which does not share its expenses, capital 
expenditures, or profits with other members.”). 
 232. Fraser, 284 F.3d at 56. 
 233. For example, this generally describes the operating structure of many fast food restaurant 
chains.  See generally U.S. FED. TRADE COMM’N, A Consumer Guide to Buying a Franchise, available 
at http://www.ftc.gov/bcp/conline/pubs/invest/buyfran.htm (last visited Dec. 3, 2003). 
 234. See General Motors, General Motors Automotive Financial Statistics (Unaudited), at http:// 
www.gm.com/company/investor_information/docs/sales_prod/market_share.xls (last visited Apr. 12, 
2003) (providing market share figures for North American operations); see also GMEurope, Opel: A 
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mobile competitors do not need the approval of a parent organization 
such as a competing Division I soccer league would need from the USSF.  
This point raises even more issues related to the very existence of profes-
sional soccer in the United States, and brings us to the potential justifica-
tion for MLS’s restrictive practices. 

The USSF has issued an explanation for why it believes that only 
one Division I soccer league should operate in the United States,235 
though the validity of this explanation has yet to be determined.  The 
USSF believes that the state of professional soccer is in peril and that the 
only way for the league to survive is if there is no Division I competi-
tion.236  Furthermore, the USSF selected the present operating structure 
from several proposed structures because it believed that MLS’s present 
structure had the greatest chance of survival.237 

If these explanations do in fact prove to be well founded, then per-
haps league survival would serve as a permissible basis for the anticom-
petitive practices of MLS.  The explanation for this is simple.  Right now, 
those being hurt most by MLS’s anticompetitive practices are profes-
sional players who are not able to play in other markets such as South 
America and Europe.  If greater scrutiny were to be applied to MLS’s 
league structure, then the organization would eventually fold and the in-
jured players would be without jobs altogether.  Thus, these restrictions 
might actually turn out to be good for professional soccer players be-
cause lower professional salaries are better than no salary at all.  As al-
luded to earlier, the validity of this survival argument has yet to be truly 
ascertained.  MLS still claims it has yet to turn a profit seven years after 
starting up,238 but whether or not this is in fact the case is open to debate. 

IV. RECOMMENDATIONS 

The foregoing analysis supports two basic propositions:  first, that a 
finding of market power should not be needed for a conspiracy to mo-
nopolize in any context; second, that hybrid single entities such as MLS 
need to be prone to conspiracies to monopolize within their own organi-
zations. 

There are numerous reasons why courts should be permitted to find 
a conspiracy to monopolize absent any showing of market power.  First, 
the text of section 2 forbids conspiracies to monopolize “any part” of 
commerce.  It is very likely that an organization such as MLS exercises 

 
Leading Brand in Europe, at http://www.gmeurope.com/1121.html (last visited Apr. 12, 2003) (provid-
ing market share figures from GM’s European operations). 
 235. Fraser, 284 F.3d at 53 (“The USSF decided as early as 1988 to sanction only one Division I 
professional league.  The concern was that sanctioning rival leagues would dilute revenues, drive up 
costs, and thereby dim the long-term prospects for Division I soccer in the U.S.”). 
 236. Id. at 53. 
 237. Id. 
 238. Id. at 54. 
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monopoly power over an appreciable part of commerce because it con-
trols all Division I professional soccer in the United States.  Second, be-
cause intent is the gravamen of the action in conspiracy cases, probability 
of market power and probability of success are irrelevant.  Impossibility 
is not a defense to other criminal conspiracies and it should not be a de-
fense to conspiracy to monopolize.  Third, this intent can be inferred ab-
sent any showing of market power in a relevant market.  Allowing juries 
to find that antitrust defendants possessed criminal intent from things 
other than market power will allow them the flexibility to hold culpable 
defendants liable while allowing them to take into account the lack of 
market power when they think it proper.  Fourth, conspiracies should not 
require a showing of market power just because attempts require such a 
showing.  Because conspiracies necessarily involve two collaborating par-
ties, there are sources of evidence available that are not available in at-
tempt scenarios involving one party.  Finally, allowing liability for con-
spiracies to monopolize absent a showing of market power in a relevant 
market will increase the court’s power to punish anticompetitive behav-
ior and will therefore encourage more responsible business practices. 

In addition to these arguments as to why liability should attach to 
business entities for conspiracies to monopolize absent a showing of 
market power, there are special considerations for hybrid single entities.  
Because sporting leagues are often given single entity status, charges of 
monopolization and attempts to monopolize will often prove to be fruit-
less.  Unless liability for conspiracy is allowed to attach absent a showing 
of market power, hybrid single entities may be allowed to engage in anti-
competitive practices unabated.  The validity of the counterargument 
that MLS as an institution in the United States is fragile and needs spe-
cial protection has yet to be ascertained. 

V. CONCLUSION 

A landmark case, Fraser v. MLS caused the First Circuit to question 
the application of traditional antitrust analyses to sporting leagues.  On 
one hand, professional soccer in the United States has a terrible track re-
cord and arguably needs some help to get off the ground.  On the other 
hand, the court undoubtedly worried that allowing such special conces-
sion for professional soccer would lead to concessions to leagues that 
hardly need the support, such as professional football.  After all, there is 
nothing stopping the National Football League from reorganizing into a 
structure very similar to MLS.  Whether such concessions are actually 
necessary remains to be seen, and if abuse of the system becomes ram-
pant, perhaps the attitudes taken by courts will change.  Furthermore, al-
lowing for special concessions inherently assumes that MLS is a valuable 
institution that justifies preservation at the expense of inefficient compe-
tition.  The value of a professional soccer league to each individual, how-
ever, will vary as widely as sports preferences around the world. 


